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IN THE UNITED STATES COURT oy AeEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


‘ 
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NO. 19,753 


CHAUFFEURS, TEAMSTERS AND HELPERS “GENERAL” 
LOCAL NO. 200, AFFILIATED WITH THE TERNATIONAL 


BROTHERHOOD OF TEAMSTERS, Cae , WAREHOUSEMEN 
AND HELPERS OF AMERICA, P TIONER, 


v. 
5 
NATIONAL LABOR RELATIONS BOART’. RESPONDENT 
; 


PREHEARING CONFERENCE ena 


Pursuant to Rule 38(k) of the Rules of this Court the parties, sub- 
ject to the approval of the Court, hereby stipulate and agree with respect 
to the issues and the joint appendix as follows: , | 

IL. 3 
STATEMENT OF THE ISSUES PRESENTED 

1. Whether the Board properly found that petitioner violated Section 
8(b)(2) of the National Labor Relations Act, as amended, by causing Hill- 
view Sand & Gravel, Inc., to discharge employe Fred H. Sinner and 


State Sand & Gravel, Inc., to discharge and redu,e the seniority of em- 


ployee Arthur A. Dietrich. 

2. Whether the complaint is barred by Seqrion 10(b) of the Act. 

Petitioner would also state as an additions] issue presented in this 
case, the following: 

Whether the National Labor Relations Bo: d had jurisdiction over 
the subject matter of the complaint which alleged that two employees 
working for different employers in the state of Wisconsin were discharged 


2 


or suffered a reduction in seniority for failure to pay dues, when the 
legality of the agreement requiring the payment of dues as a condition 
of employment allegedly failed to satisfy requirements of state law. 


I. 


THE JOINT APPENDIX 

1. The relevant portions of the record shall be reduced to a joint 
appendix comprising the materials the parties designate, and each party 
will pay the printer directly for its share of the printing costs and mail- 
ing expenses. Petitioner shall bear the cost of printing this stipulation 
and the Decision and Order of the Board, including the Trial Examiner's 
Decision. 

2. Printing shall be the responsibility of the Board and shall be 
by multilith process. Petitioner will serve its designation on the Board 
on or before December 21, 1965. The Board will serve its designation 
on petitioner on or before December 27, 1965. 

3. Thirty-five (35) copies of the appendix shall be printed under this 
stipulation; the required number of copies to be filed with the Court and 
the remaining copies to be divided equally among the parties to the stipu- 
lation. 


/s/ Marcel Mallet-Prevost 
Dated at Washington, D. C. Assistant General Counsel 
this 7th day of December, 1965. National Labor Relations Board 


/s/ David Leo Uelman 
+a* Counsel for Petitioner 


[ Filed Dec. 22, 1965] 


PREHEARING ORDER 


' Before: Leventhal, Circuit Judge, 
in Chambers. 
Counsel for the parties in the above-entitled case having submitted 
their stipulation pursuant to Rule 38(k) of the General Rules of this Court, 
and the stipulation having been considered, the stipulation is approved, 


and it is 


| 


ORDERED that the stipulation shall control further proceedings in 
this case unless modified by further order of $his court, and that the stip- 
ulation and this order shall be printed in the jhint appendix herein. 


Dated: 


EXCERPTS FROM TRANSCRIPT S PROCEEDINGS 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTIETH REGION G 


CHAUFFEURS, TEAMSTERS AND HELPERS 
"GENERAL" LOCAL NO. 200, affiliated with 
INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, AND WAREHOUSEMEN ‘i 
AND HELPERS OF AMERICA (State Sand and 
Gravel Company; Hillview Sand and Gravel, Inc.) ' 


and Case No. 30-CB-9 


(formerly 
FRED H. SINNER =e 13-CB- 1654) 


ARTHUR A, DIETRICH 


Commerce Building 
744 North Fourth Street 
Milwauxee, Wisconsin 
Wednesday, September 2, 1964 
Pursuant to notice, the above-entitled matter came on for hearing 
at 11:00 o'clock A.M. ‘ 
BEFORE: 
W. GERARD RYAN, Trial Examiner 


* * * 
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FRANK H. RANNEY, 
a witness called by General Counsel, being first duly sworn, was exam- 
ined and testified as follows: 
CROSS EXAMINATION 
BY MR. MILLER: 
Q. Will you state your name and address for the record please? 
A. Frank H. Ranney, 2120 Arrowhead Court, Elm Grove, Wisconsin. 
x x * * * 
Q. Do you hold any position within Local 200? A. I'm secretary- 
treasurer of Local 200. 


* * * * * 


Q. *** Mr. Ranney, Local 200 of the Teamsters has a collective 
bargaining agreement with the Allied Construction Employers Associa- 
tion, is that correct? A. Yes. 

Q. And Hillview Sand and Gravel is a member of that association, 


is itnot? A. I believe so. 

Q. State Sand and Gravel is also 2 member of that association? 
A. Yes. 

Q. As members of the Allied Construction Employers Associa- 
tion, both Hillview and State are parties to the contract between Local 
200 and the Association? A. Yes. 

Q. There is, I take it, a contract presently in force and effect? 
A. Yes. 

* * * * * 

TRIAL EXAMINER: General Counsel Exhibit identified as No. 3 is 

received in evidence. 


(Whereupon, the document heretofore marked as 
General Counsel Exhibit No. 3 for identification 
was received in evidence.) 


MR. MILLER: With the consent of the Respondent's counsel, the 
two documents were conformed one to the other as far as signatures and 
dates. 
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Q. (By Mr. Miller) Mr. Ranney, this contract was executed by 
parties on August 6, 1964, was it not? A. That's right. J 

Q. And its term is until May 31 of 1968; is that correct? A. "65. 

Q. May 31 of 1965. Is this the rule in contract between the union 
and this association that the contracts terminate dh the 31st day of May 
of whatever year their termination is set for? A! There's no rule to 
that effect. | 

Q. In practice, has this agreement or the “ae between the 
Association and the union always terminated on the 31st of =u A. The 
last several have been. | 

Q. The contract which had expired in 1962, expired then on May 31, 
1962? A. Yes. : 

TRIAL EXAMINER: 1961? ; 

MR. MILLER: 1962, that's the preceding contract. 

* * * * * 

Q. (By Mr. Miller) For how many years has Local 200 had a col- 
lective bargaining unit with the Allied Construction Employers Associa- 
tion? A. Ever since it’s been in existence. 

Q. Since-the union has been in existence? “A. Since the Associa- 
tion has been in existence. 

* * * x * 

Q. Sometime during the summer of 1963, the union, Local 200, 
petitioned the Wisconsin Employment Relations Board for a union shop 
referendum; is that correct? A. That's right. y 

Q. And in an election pursuant to that petitfon, the union shop ref- 
erendum was held on August 6th and 7th, 1963? A. That's right. 

Q. The result of that election more than two-thirds vote was in 
favor of a union shop referendum; is that correcy? A. That's right. 

Q. And the result of that election was cars on the 14th day of 
August, 1963? A. That's right. 


* * 
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Q. (By Mr. Miller) Mr. Ranney, this was the first such union shop 
referendum held among the Allied Construction Employers Association? 
A. Ibelieve it was. 

Q. This is the certification of the results that was issued? A. I 
believe so. 

Q. Are you familiar with an employee of Hillview and Sand and 
Gravel by the name of Fred H. Sinner? A. Yes. 

Q. Prior to the referendum on August 6, 1963, this employee, Mr. 
Sinner, had not paid any dues to Local 200 since sometime in 1959; is 
that correct? A. That's right. 

Q. Prior to this referendum, Local 200 did not ask Mr. Sinner to 
pay these dues, didthey? A. I don't know. 

Q. Did Local 200 take any action prior to August 6, 1963 -- A. I 
don't know. 

Q. -- to cause Mr. Sinner to pay any dues? A. I don't know, I 
didn't. 

Q. To your knowledge, did anyone from Local 200 or yourself ask 
Mr. Sinner be discharged for failure to pay dues at any time prior to 
August 6, 1963? A No. 

Q. No one attempted to have him discharged for this factor; is that 
right? A. To my knowledge, no. 

Q. Prior to August 6, the Wisconsin Employment Relations Board 
referendum -- strike that. Are you familiar with an employee of the 
State Sand and Gravel by the name of Arthur Dietrich? A. Yes. 

Q. Prior to August 6, 1963, had Mr. Dietrich paid any union dues 
from October of 1955 to that date? A. He had made some payments. 

Q. Was he in arrearment in his dues? A. Yes. 

Q. To your knowledge, did Local 200 seek the discharge of Mr. 
Dietrich for his arrearages in dues prior to August 6, 1963? A. No. 

Q. Are you saying no, they did not, or no, you do not know? A. No, 
they did not. 

Q. As of October, 1963, how much money was Arthur Dietrich in 


1 
arrears in his dues? A. I wouldn't know without consulting the records. 
@. The fact is that he was approximately $264 in arrears, isn’t 
that correct? A. I would say that's the approximate figure, 
* * * * * 
Q. (By Mr. Miller) As of October, 1963, Mr. Ranney, Fred Sinner 
was approximately $330 in arrears to the union; is chat correct? A. I 


don't know exactly. It sounds like the figure that we had. 


* * * * * 


@. Now, on or about October 15, 1963, you sent Hillview Sand and 
Gravel a letter requesting that they discharge Fred H. SEE is that 
correct? <A, That's right. : 

Q. You sent a similar letter on the same date to State Sand and 
Gravel, requesting that they discharge Arthur A. Dietrich; is that cor- 
rect? | 

MR. UELMEN: Excuse me. What date was that? 

MR, MILLER: October 15. 

MR, JELMEN: I'll object to that, Mr. Trial Examiner. We ask 
that that question and answer be stricken as being ottside the statute of 
limitations period. We do not raise the statute of limitations in our an- 
swer because the General Counsel used the date of October 18 in making 
the allegation, But the date of October 15, if it is to be relied upon in 

any way for the proof of this case, is outside the period of the statute of 
limitations. 

The formal papers show that the charge filed in this < case was not 
served upon Local 200 until April the 16th, 1964. r Sak 

MR, MILLER: The service of the charge in his cane: was made 
not on the 15th of April -- not on the 16th -- strik that. Not on the 16th 

of April, but on the 15th. Irefer to the B ‘s Rules and Regula- 
tions, Section 102.111 through Section 102.113, which refers to the serv- 
ice process and papers including charges. Section 102. 113 states "The 
date of service shall be the day when the matter served is deposited in 
the United States mail or is delivered in person as the case aay) be." 


* 
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The charge in this case was deposited in the U.S. mail on the 15th day 
of April, 1964, which would put it within the ten-day period. 

MR. UELMEN: I call the Trial Examiner's attention to the fact 
that the Board's own agent has shown on General Counsel Exhibit 1-B, 
indicates that she certifies that "I served the above-referred to charge 
this day by postpaid registered mail on the address named above, to- 
gether with a transmittal letter of which this is a true copy." That is 
dated April the 16th, 1964. 

MR. MILLER: I might clarify -- 

MR. UELMEN: The Local did not receive that charge as shown 
by registered receipt until the 16th of April. Now, it seems to us pret- 
ty clear from this record that the 15th is outside the ten-day period. 

MR. MILLER: I believe I can clarify that. The affidavit of serv- 
ice is dated at its head April 15, 1964. The oath that it was served is 
dated the 16th. The statement operating procedure is that these matters 
are taken from the office by an employee on the date the matter is filed 

and deposited in the mail as she leaves the office in the evening. 
The following morning she comes in and signs the oath that she did serve 
the document by depositing it in the mail, and that's why it would be dated 
the following day, the 16th. 

In addition, I might add that the 15th was only the start of the ac- 
tivity. It was the day that the union requested the discharge. And it is 
part and parcel of the discharge itself. 

Now, the receipt of this request for discharge would not in the 
ordinary recourse of mail be received by the employer until the 16th, 
whereupon, we will prove that the employer of these two employees did 
discharge the two employees served. 

TRIAL EXAMINER: What date? 

MR. MILLER: They were discharged finally on or about October 
18, 1963. 

MR. UELMEN: Yes, but the employers are not a respondent in 
this case. It's the union that's the respondent. A request which the un- 
ion made is dated the 15th of October. 
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MR, MILLER: I think that as I stated, the dending of the letter is 
only part of the causation of the discharge, and cannot be said to be the 
whole thing. It is a unit sending of the letter, reqpipt of the letter, and 
the discharge itself. | 

MR, UELMEN: Well, of course, Mr. Trial; iner, we were 
dealing with the Board law as of 1959. That may true, but we're deal- 
ing with the Board law as of 1964, and the Board flaw at the present time 
is that the union's request for discharge is the crucial date. General 
Motors Corporation, 134, NLRB, 1107. : 


* * * | * 

Q. (By Mr. Miller) Going back to my ee on dr about -- On 
October 15, 1963, you sent letters to both Hillvidw and State requesting 
the discharges of Sinner and Dietrich respectively; is that correct? 

A. Yes. . ; 
* * * * * 
. (By Mr. Miller) Ishow you what has been marked as General 
a Exhibit No. 7 for identification, purporting to be a form letter 
over your signature. It is a photo copy. Is this the form letter which 
you sent to the employers on that date? <A. Well, it’sa form letter 
prepared under my direction and sent on that date. | 

MR. MILLER: I'll offer into evidence General Counsel Exhibit 
No. 7. ? | 

MR. UELMEN: That's the one we have of objection to as you re- 
served ruling on. | 

TRIAL EXAMINER: Well, it's a safe ite to rule on 10-B 
The date of this is what? 
MR, UELMEN: October 15. 
TRIAL EXAMINER: General Counsel bit identified as No. 7 


is received in evidence. 
* * * F * 


Q. (By Mr. Miller) The discharges of th¢se employees were re- 
quested by the union because of their failure to pay their dues from 1959; 
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is that correct? A. They were -- a request for discharge was made 
because they were not members of Local 200. 

Q. As of what date were they not members of Local 200? A. As 
of the date of the thirty days following the referendum. 

x * * * * 

Q. (By Mr. Miller) Going back to the discharge of these employees, 
I believe I asked you before, and I do not recall your answer, these em- 
ployees, Sinner and Dietrich, were caused to be discharged by the union 
because of their failure to pay dues; is that correct? A. That's -- 
Because they were not members of the union. 

Q. Under the circumstances, what did they have to do to become 
members of the union? A. Well, the only way I can answer that is there 
were about thirty or forty members who had been notified that they were 
in arrears in their dues, and in order to continue their employment, they 
would have to come into the union office and straighten themselves up 


with the union, or we would notify their employer to lay them off, dis- 


charge them. 
Q. What did they have to do? 


* * * * * 


THE WITNESS: When they come into the office, they were referred 
to a girl in the office, a clerk. She had been instructed to tell the men 
that they had a legal obligation to the union to pay the back dues that they 
owed the union. E they wanted to receive all the benefits of the union, 
such as strike benefits, life insurance benefits, benefit from refund, where 
we pay their back dues or their dues when they are ill or injured, they 
would have to discharge all of their legal financial obligations to the un- 
ion obligations,that we had other ways of collecting if they didn't want to 
pay. We could go into state court and get judgments and collect them on 
judgments or garnishments, and make them pay their obligations that way. 
If they wanted to pay their obligations, then they would become members 
and make some arrangement to pay their obligations. They would become 
members and be entitled to all these benefits. If they objected to any of 
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these procedures, then they were to be offered opportunity to pay a 
new initiation fee and their dues, current month aa7s, and their employ- 
ment would continue and would not be in ok | 

Q. (By Mr. Miller) You say you had other: ways to enforce these 
obligations, other ways than causing their discharge; is that right? 

A. I said we could go into state court under stati: -- under state laws, 

get judgments, collect the judgments through gar! hments, or some 

other form of collecting it. We had that way of diving it. 

Q. These letters that you sent out, did you send one to Mr. Dietrich? 
A. Yes. | 

Q. At the time you sent that letter, what e you requesting him 

to pay? A. I didn't request him to pay an . Irequested him to 

come in the office. } | 

TRIAL EXAMINER: What letter do you refer to? 

MR, MILLER: Mr. Ranney referred to a letter which the union al- 
legedly sent to about thirty employees. | 

xe * * * 

Q. (By Mr. Miller) I show you what has been marked as General 
Counsel Exhibit 8 for identification and ask you le this is the letter which 
you sent to these employees? A. Yes, it is. ; 

Q. What date did you send that letter? ; f 

MR. UELMEN: To who? i 

Q. (By Mr. Miller) What date did you sed this letter to Mr. 
Dietrich? A. believe it was October the 4th,f1963. 

Q. Were letters to all of these involved ployees‘sent on the 
same day? <A. Yes. j ! 

Q. They all received the same letter? <A. Yes. : 

* *x a r | cd 

Q. I'd appreciate if you just answer the question. 2 8 a yes or no 
answer, You were referring to the paying up of the back’ dues, were you 

not? A. Ianswered your question, if you want me to do it again, 
I'll go through the whole answer again. | 
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Q. Please do. A. I stated that there were thirty or forty of these 
letters sent out, and that they were -- when they came into our office, 
referred to a girl.| And this girl told these men if they wanted to become 
reinstated in the union, and be eligible for full benefits in the union, and 
receive strike benefits, life insurance benefits, benefits for a fund that 
we have for paying members dues when they are sick or injured, then 
they would have to pay all of their back dues, and they would then become 
reinstated in the union, full benefits, and full membership. If anyone 
objected to that procedure, all they had to do was make arrangements to 
pay those, not pay them all at one time, you make arrangements. If 
anyone objected to doing that, they were to be told that they could pay a 
new initiation fee and one months’ dues, and their employment would not 
be in jeopardy. 

* x * * * 


Q. (By Mr. Miller) The initiation fee for Mr. Dietrich would have 
been the payment of his back dues; is that correct? A. Initiation for 
any member is $50. 

Q. You stated that you sent out the letters which I believe were 
General Counsel Exhibit No. 7 to about thirty employees; is that correct? 

MR. UELMEN: That was Exhibit 8. 

MR. MILLER: Thank you. 

Q. {By Mr. Miller) You sent out about thirty of these letters? 

A. Thirty -- I don’t know exactly. 

Q. Approximately? A. In that neighborhood. 

Q. Did any of these employees come in to speak with you as a 
result of these letters? A. Two or three -- Come in to speak to me? 
No, none of them. 

Q. Isn't it a fact that October 7, 1963, Fred Sinner came to your 
Office? A. No, he didn’t. 

Q. Isn't it a fact that he came to your office and had a conversation 
with you at that time? A. No, he didn’t. 

Q. Isn't it a fact that in a conversation between yourself and 


Fred Sinner on October 7, 1963, you told Sinner that he had to pay up 
all his back dues in order to keep his job? A. No, I didn't. 

Q. Isn't it a fact that at the same time Mg. Sinner offered to 
pay his initiation fee and dues from the date ot te aoe and you 
refused? A. No, that's not true. | 

Q. Do you recall having a conversation on October 16 in your 
office with Mr. Arthur Dietrich? A. Yes. 

Q. While he was in your office, do you recall ai his attorney, 
Mr. McGinn? A. He was in my office twice. The second time I called 
Mr. McGinn. 

Q. What was the date of the second meeting? A. iThe 16th. 

Q. October 16. On that date you made an arrangement with 
Mr. McGinn for the payment of Mr. Dietrich's Back ay Be did you not? 
A. That's right. 

Q. And that arrangement was for Mr. Di¢trich tc ‘as an amount 
of $25 a month to the union? A. Mr. McGinn to pay it. 

Q. On behalf of Mr. Dietrich? A. ee right. 


* * * i * 


Q. (By Mr. Miller) This letter states Mr. Dietrich was in 
arrears in his dues in the sum of $264; is that correct? : 

TRIAL EXAMINER: You're referring to Hxhibit 9 z 

MR. MILLER: Yes. ; 

THE WITNESS: Yes. | | 

Q. (By Mr. Miller) This sum of $264, is{that composed of dues 
plus the additional dollars dues for arrearages?# A. It's dues only. 

Q. How are those dues computed? How = are they? A. 
Dues are -- This goes back to a point where our‘dues were: $5 per month 
and $6 when they became arrears in their dues, bund then $6 a month and 
$7 when they became arrears in their dues. { 

Q. At the time you made this EROR CORES with Mr. McGinn and 
on behalf of Mr. Dietrich, had you already sent the letter to State Sand 
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and Gravel, requesting Mr. Dietrich's discharge? A. Yes, I had, 

Q. You didn't do anything after making that arrangement with 
Mr. McGinn to countermand your letter to State Sand and Gravel? A. 
There was nothing I could do. 

Q. What do you mean there was nothing you coulddo? A. The 
letter had gone out. 

Q. The letter had gone out? A. I couldn't withdraw the letter. 

Q. In other words, as soon as when the letter went out, he was 
as good as discharged? A. I told Mr. McGinn it couldn't be with- 
drawn, I told Mr. Dietrich it couldn't be withdrawn. Mr. Dietrich was 
in my office in the morning and asked me about it. I told him the letter 
had gone out, and he wanted to know how he could regain re-employment. 
I told him to go back to Sand and Gravel and find out. He did and came back 
and talked to them, and they said he could. And I made arrangements 
with him to pay dues. Mr. McGinn asked me again if this would allow him 
then to continue employment at State Sand and Gravel, and I said yes, it 


would. And he asked me to confirm it by letter, and I said yes, I would, 
and I did. 

Q. You know that Mr. Dietrich went back as a new employee? A. 
Yes, I do. 


* * * * * 


Q. (By Mr. Miller) Asa result of your having sent the letter on 
October 15, Mr. Dietrich lost his seniority right; is that correct? A. 
He lost his job. 

Q. He lost his job. To go back to work at State Sand and Gravel, 
he had to go back as a new employee? A. That was up to him and State 
Sand and Gravel. 

Q. The union sent out no communications to the company of State 
Sand and Gravel in order to revoke this letter? A. No. 

Q. You're aware of the fact that Hillview Sand and Gravel dis- 
charged Mr. Sinner as a result of the letter you sent? A. Yes, Mr. 
Sinner told me he had been discharged. 
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a) 
! 


sel, being first duly 


WALTER RETZLAFF, { 


a witness called by and on behalf of General Co 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION$ 


BY MR. MILLER: | 

Q. Will you state your full name and se for the record, 
please? A. Walter Retzlaff, 18250 Beverly HiMs Drive, Brookfield, 
Wisconsin. ; a 

Q. What is your occupation, Mr. ca A. Sp ate 
for State Sand and Gravel Company. 

Q. Are you familiar with Mr. Arthur A. Dietrich? A. Yes, I 

A 

Q. Were you at any time his supervisor?’ A. Yes, | I was. 

Q. What period of time? A. Well, he stérted working for us in 
1957, and he worked for us until fall of 1963. - 

Q. Is State Sand and Gravel a member of any association of 
employers? A. Yes, we are a member of the Allied Construction Em- 
ployers Association, | 

Q. To your knowledge does this Association engage in collective 
bargaining on behalf of its members? A. Yes, they do. — 

Q. Is State Sand and Gravel one of the m ers for whom the 
Association bargains? A. Yes. : 

Q. Is State Sand and Gravel bound in any Jen agreement with 
Local 200 in the Brotherhood of Teamsters? A. Yes, we are. 

Q. Is that through the Association? A. Right. | 

Q. How long have you been with State Saad and Gravel, Mr. 
Retzlaff? A. I've been with them full time since 1955, Part time 
sometime before that. 

Q. Do you recall the period when the contract preceding the 
one now in effect expired? A. Yes. 


16 


Q. When was that approximately? A. 1962, I believe. 

Q. Do you remember the date in 1962? A. June lst, I believe. 

Q. Do you recall if there was a strike at tmt time? A. Yes, 
there was. 

Q. How long a strike was that? A. I don't recall the duration of 
the strike. 

Q. Ishow you what has been marked as General Counsel Exhibit 
No. 7, what is in evidence as General Counsel Exhibit 7, and ask you if 
you've ever seen a letter of this sort before? A. Yes, I have. 

Q. Did you see such a letter carrying the name of Mr. Arthur 
A. Dietrich at any time? A. Yes, I did. 

Q. Do you recall when you received that letter? A. It was in 
October of 1963. 

Q. Do you recall the date in October? A. Exactly, no. Some- 
where around the middle of October, 15th, 16th. 

Q. Do you recall if it was after the 15th of October, 1963? A. 
I can't recall exactly when it was. The letter was sent to our main 
office, which is at the Watertown Plank Road address,’ and from there it 
was forwarded to me to my office on Stewart Street on the other side of 
town. I would say probably around the 16th. 

Q. Around the 16th that it was sent to you? A. It seems to me 
that it was around there. 

Q. What, if anything, did you do as a reault of this letter? A. 
Well, as a resuit of this, of course, the people named on the letter 
were discharged. 

Q. Was Mr. Dietrich one of those named on the letter? A. Yes, 
he was. 

Q. Was there any other reason for the discharge of Mr. Dietrich? 
A. No. 

Q. Thereafter, did State Sand and Gravel rehire Mr. Dietrich? 
A. Yes, we did. 

Q. In what capacity was he rehired? A. As a ready-mix truck 
driver. 
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17 1 | 
Q. What was his status in being rehired? A. I don't follow you. 
Q. Did he retain his seniority he had had previously? 'A. No, he 
was rehired as a new man. 
Q. Why was he rehired as anew man? A. 


and asked if he could have his job back, and I told him, sure. ‘We'd re- 
ldn't retain his seniority. 


Well, he came to me 


hire him, but it would be as a new man. He cou 
Q. Why did he have to come back as anew man? A. Well, be 
cause it was my feeling, or my interpretation of the contract, that his 


seniority had been interrupted and -- his employ t rather had been 
interrupted, and he couldn't maintain his seniority 


Q. His employment had been interrupted as result of the letter 
the company received from the union; is that corrspt? A. Well, he 
was discharged. 


Q. After Mr. Dietrich was rehired, how lors cid he continue 
working for the company. A. Can I check it? x AS 


@. Go ahead. A. He was rehired in October 24, '63, and he 


163. And he was laid off for the season, 
| 


worked until November 12, 
November 15, ‘63. 
Q. Would he have been laid off on November 15 had he not lost 
his seniority? A. No. : 
Q. Prior to October of 1963, had Local 200 ever requested that 
2 A. Inever 


you discharge an employee for failure to pay union dues 
-payment of dues. 


received a request for discharge from Local 200 for non 


CROSS EXAMINATION | 
BY MR. UELMEN: | 
* * * * A * 


Q. Mr. Retzlaff, have you been avare of the fact that there was 


a controversy between Local 200 and the members of the A. C.E.A. for 


a number of years over the endorceability of the union shop provisions 
agreement? A. Yes. | 

Q. You were aware of that controversy? A. Yes. | 

Q. Were you aware that Local 200 had asserted to the Association 


* 
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that no referendum was necessary? A. Yes, sir. 

Q. And do you recall that the Association had taken the position 
that it was necessary to have one before they would enforce it? A. Yes. 

Q. And actually that controversy wes around even at the time of 
the strike back in 1962, was it not? A. That's right. 

Q. Now, the letter which you received marked as General Counsel's 
Exhibit 7, actmally had attached to it a list of names, did it not? A. It did. 
Q. And do you know how many names were on that list? A. I 

believe there were eleven. Yes, eleven. 

Q. Mr. Dietrich was just one of those eleven; is tmt correct? 

A. Yes, he was. 

Q. Now, in your affidavit to the National Labor Relations Board, you 
state that, and I quote, "I believe that the contractual relationship between 
the association and Local 200 goes back to around 1938." Did you assert 
that to them? A. Yes. 

Q. Did you learn that from the discussions with your officers of the 


company? A. Right. 

Q. And from the A.C.E.A.? A. Right. 

TRIAL EXAMINER: At this point, what do the letters A.C.E.A. 
stand for? 

MR. UELMEN: A.C.E.A. stands for the Allied Construction 
Employers Association. 


x * mw rd x 


TRIAL EXAMINER: May I inquire at this point with reference 
to your question, Mr. Uelmen, was Dietrich, when rehired in the spring 
of 1964, given his seniority he had in October, 1963? You mean as 
seniority -- 

MR. UELMEN: As of anew man. . 

TRIAL EXAMINER: As anew man. That's what I wanted clear. 

MR. UELMEN: I thought I asked the question was he recalled in 
order of the seniority he had as of October, 1963. 
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TRIAL EXAMINER: And that means seniori acquired after his 
rehire? | 

MR. UELMEN: Oh, yes. 

. (By Mr. Uelmen) He was recalled? A‘ Yes. 

= And he declined to return to work; is that correct? A. That's 
correct. 

Q. Actually, Mr. Retzlaff, it was his attorney who communicated 
with you and told you he would refuse to return to work; is that correct? 
A. That's correct. | 


Q. Did the union at any time communicate with you Gacing the 
last three or four years or were requesting you tofcooperate in obtaining 


dues, the collection of dues, from the employees?’ A. Yes, they did. 
Q. And was that cooperation extended by th company? A. To the 
best of my ability. t 
Q. But this was the first occasion on which there was any effort 
made by the union as far as you know to have a m: discharged for the 
non-payment of dues? A. Right. . 
Q. Are you acquainted with the fact, Mr. Retzlaff, that in the 
City of Milwaukee that the United States Gove now offers the 
same day delivery of mail if deposited on or befor? a certain time in 
the morning? A. I've heard that's available in cdrtain parts of the City. 
"RECROSS EXAMINATION |- ioe 
BY MR. MILLER: | 
Q. Where is the office of the State Sand angGravel Company 
located, Mr. Retzlaff? A. Our main office? f 
Q. Yes. A. Highway 100 and Watertown Plank Road, Wauwatosa. 
Q. That is not in the City of Milwaukee? A. Well, it's Milwaukee 
-- I believe you'd -- it's in Milwaukee Post Office. , ‘i 
Q. You call that downtown Milwaukee? A. jo. . 
Q. It's actually within the City of Wauwatosm; is that correct? 
A. It's the City of Wauwatosa. ' 
Q. When you rehired Mr. Dietrich, you to: ; him, I beleve you 
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said earlier, you told him ot he had to come back as a new man; is 
that right? A. That's right. 

Q. Did you tell him why he had to come back as a new man? A. 
I believe I did. 

Q. What did you tell him as a reason? A. Because his employ- 
ment had been interrupted, that he could no longer carry his seniority. 

Q. You spoke of cooperation with the union, collection of dues. 
What did you do to cooperate with the union in that matter? A. Well, 
in the past, I had received no numerous, but serveral phone calls from 
union officers stating that certain of our employees were behind in their 
dues, and they requested that I do what I could to get them squared away. 
And I talked to these men, and in some cases they did take care of their 
obligations, I understand. 

Q. When you talked to them, what would you tell them? A. Well, 
just -- Idon’t know. You mean -- What do you tell a guy when he's -- 

Q. Beanice guy, pay up? A. Well, nicely tell him to try and 
straighten it out. 

Q. Some of them did pay up? A. I understand some of them did. 

Q. Some of them didn’t? A. I really don't know. That's the last 
I heard. 


* * * 


CALVIN CHRISTOPHERSON, 
a witness called by and on behalf of General Counsel, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 

Q. What's your full name, Mr. Christopherson? A. Calvin 
Christopherson. 

Q. What's your address, Mr. Christopherson? A. 20695 West 
National Avenue, New Berlin, Wisconsin. 


* * * 
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Q. (By Mr. Miller) Is that the office of Hillview ai and Gravel, 
that address? A. Yes. 

Q. What is your position with this company? A. I run our sand 
and gravel operation. 

Q. Are you an officer in the corporation? A. Yes. 

Q. What office do you hold? A. President. 

Q. Is Hillview Sand and Gravel a member of any associations 
of employers? A. Yes, we're a member of the Allied Construction 
Employers Association. 

Q. Does this Association engage in collective bargaining on behalf 
of its members? A. Yes. ‘ 

Q. Does it bargain on behalf of Hillview Sand and Gravel? A. Yes. 

Q. Does Hillview have a contract with Locq1 200 of the International 
Brotherhood of Teamsters? A. Yes. f ‘ 

Q. Is this a result of the Association's bargaining? A. Yes. 

Q. I show you General Counsel's Exhibit No. 7 and ask you if 
Hillview Sand and Gravel received one of these letters from Local 200? 
A. Yes. 


4 
: 
* * * * * 


Q. I show you what has been marked ac General Counsel Exhibit 
10 for identification and ask you whether this is the letter that you re- 
ceived from the union? A. Well, it was sent to our office, yes; and 
I received it sometime later. 

Q. Do you know when it was received by your office? A. No, I 


Hy 
by 
a 


don't. 


*x * *x * * 
TRIAL EXAMINER: Is this Exhibit 10, is that a duplicate of 7? 
MR. MILLER: Yes, except it has the name of the employee. 
TRIAL EXAMINER: But the body of the letter is the same? 
MR. MILLER: That's correct. It has the names of the employees 


of Hillview Sand and Gravel. 
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Q. (By Mr. Miller) Mr. Christopherson, what, if any, action 
was taken in regard to Fred Sinner upon receipt of this letter? A. I 
would -- I don’t know what happened to that. The partner of mine that 
handled this thing unfortunately is away, although I know that on the 
18th that he was discharged for that. 

Q. Fred Sinner was discharged on October 18th? A. That's right, 
the 18th of October. 

Q. He was discharged because of the letter from the union? A. 
Because of that letter, yes. 

Q. General Counsel Exhibit 10? A. Yes. 

Q. How long have you been with Hillview Sand and Gravel, Mr. 
Christopherson? A. Since 1951. 

Q. To your knowledge, prior to October of 1963, did Local 200 
request any employees be discharged for failure to pay dues? A. Not 
to me they never did. 


Q. In your capacity as president of Hillview Sand and Gravel, would 
you know of any such requests that were nade? A. I don’t know. 

Q. If any would be made, you would know of them? A. I suspect 
I would. 


* * * 


DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Would you state your name and address for the record, please? 
A. Fred Sinner, Land o’Lakes, Wisconsin. 

Q. Mr. Sinner, did you ever work for Hillview Sand and Gravel 
Company? A. I did. 

Q. When did you begin working there? A. 1956. 

Q. What was your job? A. Truck driver. 

Q. And how long did you work there? A. To October 18, 1963. 

Q. When you began working at Hillview, were youa menber of 


any labor organization? A. Yes. 

Q. What organization was that? A. Local 695 of ti Teamsters. 

Q. After you began working for Hillview, did you change your 
union affiliation in any way? A. I was ag to Local 200 of the 
Teamsters. : 

Q. And when did this transfer take place? A. If I am not mis- 
taken, I think it was in 1958. | 

Q. After you transferred to Local 200, didgyou make any payments 
to that organization? A. Yes. 

Q. What payments did you make? A. Monthly dues. 

Q. Did you pay them every month? A. For the first four months. 

Q. And after the first four months? A. Ihada lapse of six months 
in that neighborhood. : 

Q. About six months there that you did not pay dues after the first 
four months? A. Approximately. : 

Q. What happened at the conclusion of that six months? A. I paid. 

Q. What did you pay? A. The dues. : 

Q. What had you been asked to pay ? : i 

MR. UELMEN: Just a minute. What date was this?’ 

MR. MILLER: Back in '59. e 

MR. UELMEN: I object to that. | 

MR. MILLER: Very well, strike the question. 

Q. (By Mr. Miller) Prior to 1963 when wis the last-time that 
you had paid dues to the union? A. To my knowledge, it was 1959. 

Q. What part of 19592 A. I believe it was October. 

Q. You stopped paying dues then in October of 1959; is that correct? 
A. To the best of my knowledge. | 

Q. In the year following October of 1959, did anyone, ask you to 
pay dues to the union? A. No. ‘ 

Q. From October of 1960 on, had you been asked to ay any dues? 
A. Yes. 

Q. By who? A. By, I think, he was a labor organizer -- organizer 
by the name of Tom. 


' 
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Q. For who -- Who did he work for? A. He represented Local 
200 of the Teamsters, I understood. 
Q. Did you pay him anything? A. Yes. 
How much? A. I don't recall. 
This is in 1960. Did you make any payment in 1960 to Local 
No. 
Did you make any payments to Local 200 in 1961? A. Yes. 
How much? A. That I couldn't -- I couldn't say. I don't 
remember. 
Q. Do you recall when the Wisconsin Employment Relations Board 
referendum was held? A. Yes. 
Q. Approximately when was that, Mr. Sinner? A. I think it was 
August 6th of 1963. 
Q. Do you recall having a conversation with a Louis Moczynski 
about two weeks prior to this referendum? A. Yes. 
Q. Who is Louis Moczynski? A. He is the steward representing 
Local 200 of the Teamsters. 


* * * * * 


Q. Where did this conversation take place, Mr. Sinner? A. In 
the waiting room of the truck drivers. 

Q. What time of day? A. In the morning. 

Q. Was anyone else present? 

TRIAL EXAMINER: Fix the date. 

Q. (By Mr.’ Miller) Can you give us an approximate date on this? 
A. I can give an approximate date. I would say it was about eight to 
ten days prior to August 1. 

Q. What did -- 

TRIAL EXAMINER: What year? 

THE WITNESS: 1963. 


* * 
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Q. (By Mr. Miller) Would you tell us pléase what Mr. Moczynski - 
said to you, and what you said to him at that time? A. Well, I asked him 
for an absentee ballot on this referendun. And he said tt that was not 
the practice, I couldn't have one. That I would have to be there. 


Q. Do you recall anything further being said? A. ; Well, we talked 
about -- he said that you better pay up your union dues if you intend to 


keep on working here. 

Q. After this conversation with Mr. Moczynski, subsequent to it -- 
A. Yes. 

Q. And when was that? A. Ihad several. It was after I received 
a letter asking me to appear at the union office. 

- Q. Do you recall a conversation with Mr. Moczynski about a week 
following the referendum? A. Yes. 

Q. Where did that conversation take place? A. In the waiting room 
of the truck drivers. 

Q. What time of day did that take place? A. That would be in the 
morning. 
Q. Was anyone else present? A. There was drivers sitting there, 
waiting. 

Q. What did Mr. Moczynski say to you, and what did you say to him 
at this time ? 

MR. UELMEN: Same objection. 

TRIAL EXAMINER: You may have a standing objection. Overruled. 

THE WITNESS: Shall I answer? 

THE TRIAL EXAMINER: Yes, please. ¢ 

THE WITNESS: Well, there wasn't too mich said. He says why don't 
you go down and pay up your dues. And I told iin that I wouldn't pay them. 

. (By Mr. Miller) What dues did he refér to. did he specify? A. 

He says, "Your back dues." 

Q. What, if anything, did he say regarding the consequences of your 
failing to pay the back dues? A. He says I Bod wouldn't be able to 
work there any longer if I didn't. : 
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Q. On or about September 27, 1963, did you go down to the office 
of Local 200? A. October 26 -- 

Q. September 27. A. September. Yes. 

Q. What did you -- What time of day did you go down there? A. 
After work. 

Q. What did you do down there? A. Ido not recall if that was the 
time I asked for Mr. Ranney, and he was not in, or if it was the time that 
he was in. If he was in, I talked to Mr. Ranney, if he wasn't, I came back 
the next day. 

Q. It was on one occasion you went down and asked for Mr. Ranney, 
and he was not in? A. That's right. 

Q. Did you go to the union hall on October 7, 1963? A. Yes. 

Q. What time of day did you go? A. It was after work. 

Q. And what did you do at the union hall on this day? 

TRIAL EXAMINER: What time of day was that, after work? 

THE WITNESS: Well, it varied. I would say in the neighborhood 
of 3:00, 3:30 or 4:00 o'clock. 

TRIAL EXAMINER: In the afternoon? 

THE WITNESS: Yes, my day varied from day to day. 

Q. (By Mr. Miller) Did you have a conversation with Mr. Ranney 
on that day? A. Yes. 

Q. Where did this conversation take place? A. In his office. 

Q. Was anyone else present? A. No. 

Q. Can you tell us what Mr. Ranney said to you, and what you said 
to him at this time? A. Well, Iasked him what this business of the back 
dues was all about. And he explained to me that I would have to pay $330, 
or I would probably be discharged. And I said that I didn't think they 
were entitled to that back dues, that I would pay initiation fees plus the 
dues back to the referendum. And he said he could not accept that. I 
would have to pay the $330. 

Q. What did you do then? A. I believe I left. 

Q. I show you General Counsel Exhibit 8 and ask you if you've ever 
seen that before? A. Yes. 
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Q. Did you receive a copy of General Cothset Exhibit 8 at any time? 


A. I don't understand please. 3 

Q. Did you ever get a copy of this letter?*° A. Yes. 

Q. When did you receive it? A. It migttthave been October 4 or 
6, in that neighborhood. 

Q. Was it before or after you spoke to . Ranney at the union 
office? A. Before. | 

Q. And was the receipt of this letter the Zeason why you went down 
to Mr. Ranney's office? A. Yes. 

Q. Did you work on October 18, 1963? A} Yes, Idid. 

Q. What happened to you on that day? A. Peay May I ask 
that question to answer this properly. 

Q. Well, let me rephrase the question. fia you have a conversation 
with your employer on that day? A. Yes. 

Q. Where did -- With whom of your emplbyers -- which of your 
employers? A. Mr. Bartelt. 

Q. And where did this conversation take place? A. : wen, he was 
in the office, and I was in the waiting room. 

Q. What did Mr. Bartelt say to you, and what did Ss say to him, 
if anything? A. He mentioned that he would have to send me a letter of 
discharge. And I said I know, and that was approximately all that was said. 

Q. This was on October 18, 1963? A. That was on October 18, 1963. 

Q. After this conversation with Mr. Bartelt, did you speak to Mr. 
Moczynski? A. Yes. ; 

Q. Where did this conversation with Mr. Moczynski take place? 

A. In the waiting room, truck drivers waiting room. 

Q. What time of day was it? A. This was apgroximately 3:30, 
four o'clock. 

Q. What did Mr. Moczynski say to you, and wmt did you say to him, 
if anything? A. Well, I says, "Louis, I got theletter," and he says, 
“Well, you better go down to the union office, " 4nd I went down to the union 
office. 
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Q. You went down to the union office that same day? A. Yes. 

Q. Did you have a conversation with Mr. Johannes at the union 
office on that day? A. Yes. 

Q. Was anyone else present at the time this conversation took 
place? A. No. 

Q. What time was it that you arrived at the union hall and spoke 
to Mr. Johannes? A. I'd say 4:00, quarter after four, somewhere in 
that neighborhood. 

Q. What did Mr. Johannes say to you, and wint did you say to him 
at this time? A. I said -- I offered to pay him the initiation fee plus 
the dues back to the referendum, and he says, "You owe $330. We 
cannot accept it." 


a * x * * 


Q. Did you receive a letter from your employer regarding your 
termination? A. Yes. 

Q. Is General Counsel Exhibit No. 11 that letter? A. Oh, yes, 
yes, this -- I'm wrong. This is from the employer. I thought it was 
a letter to the employer from the union. 

Q. When did you receive this letter from your employer? A. 
October 19, 1963. 

MR. MILLER: Counsel for General Counsel! will offer into evidence 
General Counsel Exhibit 11. 

MR. UELMEN: No objection. 

TRIAL EXAMINER: Received in evidence. 


(Whereupon, the document heretofore 
marked General Counsel Exhibit No. 
11 for identification was received in 
evidence. ) 


Q. (By Mr. Miller) Did you go to the union office on October 21, 
1963? A. Yes. 

Q. How many times did you go to the office on that day? A. three. 

Q. What time of day was the first time you went to the office? 
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A. At eight o'clock in the morning. | 

Q. Did you have a conversation with Mr.’ Jolmnnes at that time? 
A. Yes. 

Q. Where did this conversation take wats A. In his office. 

Q. Was anyone else present? A. No. | 

Q. And wit time was it that you spoke té Mr. Johannes the first 
time? A. Approximately 8:10 or 8:15 in that oe as far as 
I can remember. 

Q. What did you say to Mr. Johannes, and what did he say to 
you at that time? A. Well, I offered to pay -- told him I would pay 
initiation fee plus the dues back to the referendum,, and ne ae he could 
not accept it. I had to pay the $330. | 

Q. What did you do after this? A. Well, I think I toid him I 
would not buy the job. I don't recall wiat was all said. | 

Q. After this first conversation that day with M:. Johannes, did 
you have a conversation with Mr. Moczynski? A. Yes. 

Q. Where did that conversation take place? A. In the garage of 
Hillview Sand and Gravel. | 

Q. What time of day? A. Approximately about nine o'clock. 

Q. What did you say to him, and what did he say to you at this time? 
A. I told him what happened down there. 

Q. Down where? A. At the union office. And he called up, mdea 
telephone call, or went into the other room there, and he said he called; and 
that I should go back down there, they'd talk to me. 

TRIAL EXAMINER: Down where ? 

THE WITNESS: Down to the union office. 

Q. (By Mr. Miller) Did you then go back to the union office? A. 

I did. 


Q. And to whom did you speak at that time? A. To Mr. Johannes. 
Q. What time of day was this? A. That would be approximately 
around ten o'clock. | 


Q. Was anyone else present? A. No. 
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@. What did you say to Mr. Johannes, and what did he say to 
you at this time? A. Well, I made the same offer again of $50 initia- 
tion fee, and the dues back to the referendum; and he insisted that Thad 
to pay the $330. 

Q. Did you then leave the union hall? A. I refused and -- No, I 
did not. We hada discussion. I don't remember all tint was said, and 
he flat refused to take the initiation fee; and I said, "Well, I think 'll 
have to get in contact with the Labor Board." 

Q. What happened then? A. Well, he took my arm and escorted 
me out. 

Q. What did you do after you left the union hall the second time ? 
A. I went back to the pit of Hillview Sand and Gravel and talked to this 
Louis Mocz. i. 

Q. What time of day was this when you spoke to Moczynski? A. 
I think that was pretty close to twelve o'clock by that time. 

Q. And what was the conversation with Mr. Moczynski at that 
time? A. I told him what happened, that they refused to take the 
initiation fee, and he went and made a telephone call again. 

Q. What did you do then? A. Well, I went back down to the 
union office. 

Q. Wint time was this? A. I imagine that was after 1:00. About 
1:30, I would say. 

Q. Tell us what happened at the union office when you got there 
for the third time? A. Well, I walked in the door, and Mr. Johannes 
was in the cashier's cage or teller’s cage; and I hadn't said a word, 
and he said, “There's nothing we can do for you unless you got the $330, " 
and I walked out. 


* * 


CROSS EXAMINAT ION 
BY MR. UELMEN: 


* * 
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Q. So in 1959 over that particular attitude thit you had, you 
stopped paying dues in Local 200; is that correct? A. That's right. 


Q. You also stated in your affidavit, Mr. Singer, that subsequent 


to that time different employees at the plant would speak to you about 


paying dues; is that right? A. Correct, yes. 
Q. Was it fairly common knowledge amongstyyour fellow employees 


that you weren't paying dues ? A. Yes. i 

Q. Did you say in your affidavit that they were Kiang, you about 
it? A. Well, it sounded that way, anyhow. 

Q. They thought it was just fun that they were paying dhes and 
you weren't? A. No. | 

Q. Now, in 1963, Mr. Sinner, there was a referendum conducted 
out at your pit? A. Yes, to my knowledge. I wasn't : oresent. 

Q. Do you know anything about referendum? Have you ever 


participated in one before? A. No. 


* * * * * 
| 


Q. Now, how did you become acquainted with the fact that ther e 
was going to be a referendum election out at the coe pit? A. It 


was posted. | 
Q. Posted on the bulletin board? A. Whatfwe used as a bulletin 
, i 


board. 
Q. And there were -- 
TRIAL EXAMINER: At the company or unijn? 
MR. UELMEN: Company. 


THE WITNESS: Company. 
Q. (By Mr. Uelmen) And they were official notices from the 
I believe they were. 


Wisconsin Enmpoynent Relations Board? A. 
Q. Do you recall reading the notice? A. Yes, but = ‘didn't under- 


stand it. 
Q. You what? A. I didn't understand it. 


97 Q. You didn't understand it? A. No. 


Q. Well, did you have any idea what it wal going to be? 
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A. It was explained to me by some of the drivers what we were voting 
for. 

Q. And what did they explain to you, Mr. Sinner? A. That it 
was the same as voting for a closed shop. 

Q. The notices that were posted by Winconsin Employment Re- 
lations Board stated the question on which you were voting, did it not? 
A. Ihaven't got much education. I couldn't understand -- I didn't get 
the drift or whatever you want to call it. 

Q. Couldn't understand those notices? A. No, I did not under- 
stand what it was for. 

Q. Somebody in the plant, your fellow drivers, or someone ex- 
plained to you that this was an election to make this, you said, a closed 
shop? A. Well, that's the expression they used. 

Q. Now, did’ you understand by that expression that you would 
then have to pay dues into the local union? A. Will you rephrase that 
again or repeat it? 

Q. Did you understand by that phrase, "closed shop," that you 
would have to pay dues into the local union if the referendum was approved, 
if the employees approved the closed shop? A. Yes. 

Q. You understood that? A. Yes, that I would have to pay dues. 

Q. That you would have to pay dues? A. Yes. 

Q. In order to continue to work; is that correct? A. Yes. 

Q. And you knew that? A. Yes. 

Q. And you knew the date that the referendum was being held? It 
was posted, was itnot? A. Yes, that's right. 

Q. Now, you asked the steward for an absentee ballot? A. Yes. 

Q. Were you under the impression that the Wisconsin Employment 
Relations Board had distributed these ballots to the steward for their use 
during this period of time? A. No. 

Q. The steward told you that he had no such ballot, didn't he? 

A. That's right. 


Q. Now, I believe you said you were on vacation at the time of 
the referendum? A. Yes. 

Q. Do you recall the dates that you were a:: vacation? A. From 
August 1st for two weeks. | 

Q. Now, upon your return from vacation, did you learn from your 


fellow employees that the referendum had been approved, or the referen- 


dum had approved the union shop or closed shop as you call it? A. Not 


immediately. 

Q. Not the first day back? A. No. 

Q. Second day back? A. No, it was late --I would eas it was about 
a week before I found out. 

Q. About a week? A. Yes. 

Q. But surely in that first week that you were sak | someone told 
you that the vote had passed? A. Nobody seemed to know the results. 

Q. Well, after the passage of a week, did someone tel you? 
Did you find out? A. Yes. 

Q. Do you recall who told you? A. No, I don't. 

Q. Would it have been a steward? A. It could have been. 

Q. Now, as I understand your affidavit to the Labor Board, you 
made no effort to go down to the union hall until Septenb er 272 A. I 
believe that's right. ; : 

Q. And you went down to the union hall asked for Mr. Ranney; 
is that right? A. Correct. | 

Q. Did you know Mr. Ranney? A. Yes, I've had conversations 
with him two or three times prior to that. 

Q. And you were looking for him specifically? A. That's right. 

Q. And he wasn't there? A. He wasn't tHfere the ae time I was 
there. I don't remember if that was the date. < 

Q. Your affidavit said it was September 27. A. well, it could be. 

Q. Your affidavit also said that, "He was hot there, I left without 
leaving any message for him."" A. That's right} I didn't leave any 


message or anything. 
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Q. Soas far as Mr. Ranney was concerned, he'd have no way of 
even knowing you came down to the union hall, would he? A. Idon't 
know if the organization would lave mentioned it tohim. I don't even 
recall who I asked if he was in. 

Q. Now, let 'me get this straight. You went down to the union hall 
on September 27, walked in the door, you walked up to the wire cage, I 
assume; is that right? A. That's right. 

Q. You said to whoever was behind there, "Is Mr. Ranney in?" 
A. That's right. 

Q. He or she then said no; is that right? A. Yes. 

Q. And you tumed around and walked out? A. Well, I probably 
said that I wanted to see him. 

Q. Yes. Thatwas-- A. Yes. 

Q. Any more conversation took place there at all? A. Not that 
I recall. 

Q. Your affidavit also states, and I believe you testified, that 


your next visit to the union hall was on October the 7th, and you went to 


and spoke to Mr. Ranney in his office on that date? A. I believe that 
was the date. 

Q. That's what you said in your affidavit. October 7th. A. I 
believe that's the date. 


* * * * cf 


Q. Do you recall my question? A. Yes, I believe I do. You want 
to know what day I received it. Am I correct? 

Q. Where were you when you received it? A. Where wasI? When 
I received this, I was in the waiting room of the truck drivers, if I'm 
not mistaken, if I remember right. 

Q. You were in the waiting room of the truck drivers at Hillview 
Sand and Gravel? A. That's correct. 

Q. So you were actually out in New Berlin, Wisconsin, at the time 


you received this letter; isn't that true? A. Yes. 
* * * * 


be complicated if I don't. 
TRIAL EXAMINER: Go ahead. 
THE WITNESS: I'll answer your qi stion | is way. I lived right 
at the pit at one time, and it was mailed there; dnd they held this for me 


THE WITNESS: Maybe I can explain this i i easy. Ws going to 
; 


until I came in, when they received it at the pit. My address was the same 
as the pit's. 

Q. (By Mr. Uelmen) Is the address I read off here, Route No. 2, 
Box 408C, Waukesha, Wisconsin -- A. Yes, that addre ss was changed 
to 20695 at a later date, same address. 

Q. So that the letter -- So that your address, as fer r as the local 
union records were concerned, was the pit address? A. At the pit, I 
received mail there, yes. : 

Q. Now, you received this letter then not at South 2th but at the 
pit in New Berlin? A. That's righ. 

Q. Now, you testified that after you aay ed that letter, you came 
down to the local union hall; is that right? A. Yes, I did. 

Q. Was it the same day you received it? 4. No. | 

Q. It wasnot? A. It was not. 

Q. It was some time after you received it? A. Yes. 

Q. About how long after you received it? A. I think it was five or 
six days after I received it. | 

Q. Do you recall the date on which you went to the local union hall? 
A. No. 

Q. Now, the letter itself indicates that were tol come in within 
one week, doesn't it? A. Yes. 

Q. Did you come into the local union half ithin one week? A. Yes. 

Q. You were sure of that? A. Yes. : 

Q. Now, your affidavit and your previous jestimony states that you 
came into the hall on October 7, are you sure ittwas that date? A. I 
stated when I made this affidavit, that that's as Approximate as I can come. 


As close as I can come to remember ing the date. ['m not positively sure 


it was the 7th. 

Q. Maybe we can help you recall this, Mr. Sinner. After the 
referendum was held, you were advised by your fellow employees you 
were going to have to pay dues in the local union. On September 27 
you came down to the local union hall and you asked for Mr. Ranney, and 
he wasn't in; and you left; is that correct? A. That's correct. 

Q. All right. Now, did you go to the local union hall again before 
receiving General Counsel Exhibit 82 A. Idon't recall, but I don't 
think so. 

Q. So it was after receiving General Counsel Exhibit 8 that you 
made your next trip to the local union hall, is that correct? A. Ibelieve 
it was. 

Q. Now, do you have any independent recollection of that day? Can 
you recall the day? Were you working on that day? A. I can't recall. 

Q. Well, you haven't been down to the local union hall that often, 
Mr. Sinner, surely you can recall the day that you went down there after 
receiving their letter. A. It's been a long time. I haven't got too good 
a memory. 

Q. Well, when you got down to the local union hall, and you walked 
in the door, you went up to the cage -- A. Yes. 

Q. -- and what did you say? A. Iasked for Mr. Ranney. 

Q. Did you tell whoever was there that you had had this letter of 
October -- General Counsel Exhibit 82 A. I dan't recall if I did or not. 

Q. But you asked to see Mr. Ranney? A. That's right. 

Q. It's your testimony that that occurred within a week after the 
receipt of that letter? A. Yes. 

Q. Did you see Mr. Ranney? A. Not the first time I asked for him. 

Q. So did you leave again? I'm talking about this day. After you 
received this letter, you walked into the local union hall, you asked to 
see Mr. Ramey. A. I'ma little confused. 

Q. Mr. Sinner, isn’t ita fact that you never saw Mr. Ranney until 
after you had been discharged by Hillview Sand and Gravel? A. No. 


Q. You deny that? A. Ido 

Q. But you cannot tell us the day or the circumstances under which 
you saw Mr. Ranney? A. I could tell you the circumstanc es. 

Q. Would you tell us those, please? A. Right here. 

TRIAL EXAMINER: Tell him please. _ | 

THE WITNESS: Well, I had the notification to enter | or to come 
down to the union office. 

- (By Mr. Uelmen) Within a wed? A. That's right. 

x So you came down -- A. That's right. | 

Q. You said, "Can I see Mr. Ranney?" A. That's right. 

Q. What happened then? A. They told nie he wasn't in. 

TRIAL EXAMINER: We're up to the point ‘of where you did see 
Mr. Ranney, although you could not remember the date. You were about 
to testify I thought as to what happened when you did see him. 

THE WITNESS: When I did see him? | 

TRIAL EXAMINER: When you did see him. | 

THE WITNESS: Well, I asked him about what this business of the 
back dues was all about. He explained to me that I was in arrears $330, 
and I'd have to pay it. Or be out of a job. 

TRIAL EXAMINER: Continue the whole Sonreceation between you 
and him. | 
THE WITNESS: I don't remember everything that was said, but 
anyhow, I told him I would pay the initiation fee and the dues after the 
referendum, and he said he couldn't accept that. And then, well, I 
told him I'd see what could be done about.it, and I believe I left. 

(By Mr. Uelmen) Well, I'm trying to fix the date on which 

that conversation occurred. A. Well, I imagine it was --: 


Q. Just to refresh your recollection here, your affidavit says on 


Page 2 and I quote, "On October 7, or thereabouts, I took off early from 
work to go to the union hall. I went to the union hall about three o'clock 
P.M. and spoke to Mr. Ranney in his office with no one else present. 
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I asked him what this business of paying up back union dues was all about. 
He said, 'You are going to have to pay them up or you won't be working. ' 
"Tt told him that I didn't believe that I owed him any back dues. I offered 
to give the union $50 initiation fee plus the first month's dues, for September, 
that I would pay the dues back from when the referendum was in force. He 
said, "No, you'll have to pay $330. That's your back dues from 1959.'" I 
said, "I'll see what can be done about it." and I left." 

October the 7th, you say in your affidavit, that conversation occurred. 
Do you see that? A. Yes. 

TRIAL EXAMINER: What's the date of the affidavit? 

Q. (By Mr. Uelmen) You made the affidavit on April 21, 1964. Do 
you see tha? A. Yes. 

Q. Now, your affidavit also says, "On or about October 8, 1963, I 
received a letter from the union informing me that I was suspended from 
the union for non-payment of dues and that unless I went to the union office 
within a week and made arrangements for the payment of dues and rein- 
stating myself, my employer would be notified and I would be removed from 
the job." 

You're saying in your affidavit, Mr. Sinner, that you had a conver- 
sation with Mr. Ranney before you even got General Counsel Exhibit 8. 
And you are saying here that you had the conversation with Mr. Ranney 
because you got Exhibit 8. Do you see the difference? A. Iseen Mr. 
Ranney once before I received this. 

Q. You saw Mr. Ranney once before you were fired? A. Before I 
was fired? I seen Mr. Ranney oftener than that. I seen him more than 
three times. 

Q. In which you discussed your standing with the union? A. Well, 
yes. Not on this instance. 

Q. Well, when was the first time you saw Mr. Ranney about dues ? 
A. About the first time that I was delinquent about six months. 

Q. Well, what year was that? A. That was probably '61, "62. 

Q. All right. Then what? The secondtime? A. That was the 
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first time I got acquainted with him. 

Q. Allright. A. The second one was just prior to before I got 
this letter, I believe. | 

TRIAL EXAMINER: And you're referring to what letter? 

THE WITNESS: Exhibit 8. : 

TRIAL EXAMINER: The witness refers to General Roane 
Exhibit 8. ¢ 

Q. (By Mr. Uelmen) So you saw him the beona time just prior 
to getting that letter, General Counsel Exhibit 8? A. I would say so. 

Q. The day before, according to your affidavit? A. I couldn't 
swear to it whether it was the day before or not. 

Q. Did you see him again after you got the letter? Did you see 
him again after you got the letter discharging you from Hillview Sand 
and Gravel? A. No. 


Q. Never saw him after that? A. No. 
Q. Never came in to see him after that? A. I came into see him, 


and he wasn't present; and I talked to Mr. Johannes. 

Q. That was after you were fired? A. Mr. el is the only 
person down there I talked to after I was fired, outside of the girl that 

was present in the cashier's cage. 

Q. What about this girl that was present in this cashier's cage? 
A. Iasked her to see Mr. Ranney, and he wasn't in; and she said I 
could talk to Mr. Johannes. 

Q. That was after you were fired? A. How? 

Q. That was after you were fired? A. Yes. 

Q. Did it occur to you, Mr. Sinner, on September 27th when you 
say you went down to the union hall to see Mr. Ranney, to lay down on 
the desk next to the girl $56 for your initiation fee and first month's dues? 
A. I was prepared to. They wouldn't accept it. , 

Q. You mean to tell me that you had a conversation now with the 
girl about the $56? A. Not with the girl. | 

Q. I'm talking about September 27, you went down to the union hall, 
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you went to see Mr. Ranney. He wasn't in, you said you left. A. That's 


correct. 

Q. Did it occur to you to lay down the amount of $56 for initiation 
fees and the first month's dues behind the cage to the girl who regularly 
collects them? A. No. 

Q. It didn't occur to you? A. No. 

Q. What did you come down to see Mr. Ranney for? A. To see if 
they would accept it. 

Q. You mean you went down there with the idea of trying to snare 
the union into declining your offer? A. No, I went down there with the 
intention of joining. 

Q. Well, did anybody ever tell you that prior to September 27 that 
Mr. Ranney was the only man who had authorization to sign people up in 
the union? A. I don't understand. 

Q. Were you ever told by anyone that Mr. Ranney was the only 
person that could sign new members up in the local union? A. No. 

Q. Did you ever pay dues at the cage there in Local 200 office? 

A. I don't believe I did. 

Q. Wint reason did you have on September 27 to believe that your 
$56, if offered to the girl behind the cage, would have been rejected? A. 
I didn't give it a thought. 

Q. Now, just so the record is clear on this point, Mr. Sinner, you 
had no conversations at all with Mr. Johannes until after you were discharged? 
A. That is correct. 

Q. Now, after you were discharged, -did you go back to Mr. Bartelt and 
ask him if you could be hired on as a new employee? A. No. 

Q. You never did? A. No. 

MR. UELMEN: That's all the questions I have. 

REDIRECT EXAMINATION 
BY MR. MILLER: 


* * 
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Q. Just to clarify the record, your conversation with Mr. Ranney 
in the union office, was that within a week of your receipt of Gener al 
Counsel Exhibit 8? A. Yes. | 

MR. MILLER: I have no further questions. 


RECROSS EXAMINATION 
Q. (By Mr. Uelmen) By within a week, Mr. Sinner, do you mean 
within a week before and a week after, or do you mean like three days 


before and four days after? A. After. 
Q. Your're sure it was after? A. ater} 


* * * ff 


Thursday, September 3, 1964 


ARTHUR A. DIETRICH. 
a witness called by and on behalf of General Counsel, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMI NATION 
BY MR. MILLER: 
Q. Would you state your name and address for the record please? 
A. Arthur A. Dietrich, 1933 North 33rd Street, Milwaukge. 
Q. Mr. Dietrich, were you ever employed by State Sand and 
Gravel Company? A. Yes. 
Q. When did you begin working for that Spo A. Spring 
of '57. 
Q. Wht was your capacity with that company? Al! Truck driver. 
Q. After becoming employed by State Sand and Gravel, did you 
join any labor organization? A. Yes. 
Q. What organization was that? A. Teamsters Union, Local 200. 
Q. Did you pay any monies to this union? A. Yes, an initiation 
fee and a couple months' dues. | 
Q. You say a couple months' dues? A. ThenI just dropped out. 
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Q. Between 1955 after you paid these couple of months' dues, and 


1963, did you pay any money to this union? A. Yes. 

Q. What monies did you pay to this union? A. $25 to the union 
steward and then -- 

Q. When did you pay this $25 to the union steward? A. It was at 
different times, he gave me the receipt for the whole amount. 

Q. When was the first time after 1959 that you gave any money to 
the union steward? A. The best I can recollect it was in June of '63. 

Q. Before June of "63 did you give any money to anyone for this 
union? A. No. 

Q. Before June of 1963, did any of the officers or officials of this 
union ask you to pay any dues? A. No. 

Q. Who was the steward to whom you gave this money? A. Michael 
Obrenovich. 

Q. Was he the steward for State Sand and Gravel? A. Yes, at the 
plant I work at. 

Q. He was the steward for Local 200; is that right? A. Yes 

Q. Did you have a conversation with Mr. Obrenovich in June of 
1963? A. Yes. 

Q. Where did this conversation take place? A. On the job. 

Q. What date, if you recall? A. I don't recall the date, sir. 

Q. What part of the month of June? A. It was the first part of June. 

Q. Was this conversation in regards to dues? A. Yes. 

Q. What did Mr. Obrenovich say to you, and what did you say to him, 
if anything ? 

* x * % * 

A. Just that all the fellows delinquent in dues had to pay up their dues 
because there would be a vote possibly coming up for an all-union shop so 
all the fellows delinquent should pay up their dues. 

TRIAL EXAMINER: Who said that? 

THE WITNESS: Michael Obrenovich. 

Q. (By Mr. Miller) Do you recall anything else that Mr. Obrenovich 
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said at this time? A. That if it was voted in as a union shop, that the 
fellows that weren't paid up and had made no eer with the 


union would probably be dropped out. i 

Q. Dropped out of what? A. Well, droped out of their job or 
bumped down. H 

Q. Did you say anything to Mr. Obrenovi¢h at this time? A. I 
believe I asked him if we could just pay the iz. itijtion fee, and I don't 
recall what the answer was, but we made arrangements = Mr. 
Obrenovich to pay up the back union dues. | 

Q. It was after this conversation that you gave Mr. ‘Obrenovich 
this total of $25 which you mentioned earlier? 4. Yes. 

Q. Did you receive anything from Mr. Obkenovich i in return 
for this money? A. Yes, a receipt for the money. | 

MR MILLER: Would you mark this General Sounsel Exhibit 12. 


(Whereupon, the document referred 
to was mirked General Counsel 
Exhibit No. 12 for identification.) 


(By Mr. Miller) I show you what har Deen marked as General 

Counsel Exhibit 12 and ask you if this is the receipt that you received 
from Mr. Obrenovich? A. Yes. 

Q. When did you receive this receipt? A. I don't recall exactly 
when he gave it to me. 

Q. Speak up a little bit. A. I don't recall seitc when he gave 
it to me. 

Q. Approximately when to the best of your shee A. I 
think it was in about July when he first gave me the receipt. 

MR. MILLER: I'll offer into evidence General Counsel Exhibit 12. 

MR. UELMEN: May I see the original of that receipt? Subject to 
our continuing objection on this 10-B period, we have no objection. 

TRIAL EXAMINER: General Counsel Exhibit identified as No. 12 
is received in evidence. 


(Whereupon, the cnc heretofore 
marked as General Counsel Exhibit 
No. 12 for ide::tification | was received 
in evidence. ) 
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MR. MILLER: Counsel asks leave to admit two photostatic copies 
of Exhibit 12. I believe they're sufficiently legible. 

TRIAL EXAMINER: You may substitute. 

MR. UELMEN: That date on it is July, isn't it? 

MR. MCGINN: July 29. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. The exhibit, General Counsel 
No. 12, there is a date in the upper lefthand corner of the copies sub- 
stituted for the original, and does everyone agree that that date is July 
29, 1963? 

MR. MILLER: Yes. 

TRIAL EXAMINER: Mr. Uelmen, do you agree that that is the date? 

MR. UELMEN: July? 

TRIAL EXAMINER: July 29, 1963. 

MR. UELMEN: Yes. 


Q. (By Mr. Miller) Do you recall, Mr. Dietrich, when the union 
shop referendum was held at State Sand and Gravel? © 

TRIAL EXAMINER: Excuse me, Mr. Miller, before you turn to 
another subject, at this point of the record, will you bring out how this 


sum of $25 was arrived at? 

MR. MILLER: Very well. 

Q. (By Mr. Miller) Mr. Dietrich, what sums of money did you 
give to Mr. Obrenovich? A. The first time I gave him Fifteen, the 
second time it was Ten. When he gave me the receipt, it was for both 
amounts at one time. That's why it came to $25. 

Q. What was this money for, Mr. Dietrich? A. For union -- 
for back dues or -- 

Q. And how come you chose to give these particular sums of money ? 
A. Well, it was an arrangement that I had with Mr. Obrenovich to pay 
whatever I could each pay day, or whatever it was. He said it was 
agreed upon from the union. 
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TRIAL EXAMINER: What was your agreement ? 

THE WITNESS: Well, just that the union steward, sir, to pay up 
each week whatever we could. | 

TRIAL EXAMINER: Until how much was paid? 

THE WITNESS: I didn't ask him the amount at the time. He said 
it was just to pay up the back union dues. | 

Q. (By Mr. Miller) Do you recall when the union ship referendum 
was held at State Sand and Gravel, Mr. Dietrich? A. Yes. 

Q. Did you have a conversation with Mr. Obrenovich ge this 
union shop referendum? A. Yes. | 

Q. How long after the referendum did this conversation take place? 
A. I think it was about the first part of September. ! 

Q. Where did this conversation take place. A. As close asI 
can recollect, it was on the job. v 

Q@. Was anyone else present? A. I couldn't say for sure. 

Q. What did Mr. Obrenovich say to you, and what did you say to 
him at this time? A. He said it was voted in for fan all-union shop, and 
that all the fellows that were paying the back due ek to be: caught up, 
or they would either be laid off or bumped out of the union. 

Q. Did you give Mr. Obrenovich -- strike that. Did = give 
Mr. Obrenovich any money after that? A. Yes. 

Q. How much money did you give him? A. A total of $20. 

Q. Did you make more than one payment? A. Yes, it was in 
two payments. ; | 

Q. How much were each of these ved A. Ten dollars each. 

Q. When did you make these payments to Mr. Obrenovich? A. It 
was in the month of September. § 

Q. On October 11, 1963, did you have a conversation with Mr. 
Obrenovich? A. Yes. 

Q. Where did this conversation take place? A. In the office, 
in the dispatcher's office. 

Q. What time of day? A. It was when we finished work in the 
evening. 
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Q. Was anyone else present? A. Yes, there was other drivers, 
and the dispatcher. 

Q. Can you tell us what occurred at this time? A. Just when I 
walked into the office to check out, Michael Obrenovich says -- handed 
me the $20 back and says that I would have to go and speak to Mr. Ranney 
and make arrangements for the back dues. 

He gave you back the $20 that you had given him? A. Yes. 
Did he give you any other monies back at that time? A. No. 
Did he give you any other monies back at any other time? A. 


Mr. Dietrich, I show you General Counsel Exhibit 8, purporting 
to be a letter from Frank Ramey, and ask you if you ever received a copy 
of that letter? A. No, Inever received a copy of that. 

Q. On Tuesday, October 15, 1963, did you go down to the office 
of Local 200 of the Teamsters? A. Yes. 
Q. What time of the day did you go to the office? A. It was Tuesday 


evening when there was a union meeting. I asked to see Mr. Ranney, and 


he says he wasn't in. 
Q. Who did you ask? A. The gir! there in the office. 
133 Q. What happened then? A. Mr. Hammer came out into the lobby 
and the girl handed him the card, and he looked at it, and he says -- asked 
me if I was going to take care of the back dues. And I says, “Well, that's 
the reason I came in to see Mr. Ranney, to make arrangements.” He 
said, You got the $150?” And I says, -- sol says, "When is Mr. Ranney 
going to be in?” I says, "Tomorrow morning?” And he says, "Yes," and 
I says, "Well, I'll come back tomorrow morning and talk to Mr. Ranney. Wy 
TRIAL EXAMINER: Who is Mr. Hammer? 
THE WITNESS: He is one of the organizers for the union. 
TRIAL EXAMINER: He's referred to in Paragraph 5 of the complaint. 
MR. MILLER: That's righ. 
Q. (By Mr. Miller) You says the girl showed Mr. Hammer a card. 
What card was that, if youknow? A. Well, I guess a file card at the 


union there. 
Q. Did you go to the union hall after that$ A. Yes, 1 went there 
Tuesday -- Wednesday morning. { : 
Q. That was October 16? A. Right. 
Q. What time did you go down there that day? A. ser 10:00 
or 10:15 when I got there. | 
Q. Did you have a conversation with Mr. Ranney nest day ? 
A. Yes. | 
Q. Where did this conversation take plac@? A. In his office. 
Q. Was anyone else present? A. No. i 
Q. Tell us please what happened in Mr. Fanney's cffice? A. 
Well, we were in his office. He asked me whenit got my card out, and 
he asked me wimt I could do about paying up the back union dues; and I 
told him I was under amortization, that Mr. McGinn was handling that 
for me. We'd have to call him to see how much I could pay off each month. 
We called him, and it was agreed to pay $25 a month, pay ott on the 
union dues. 
Q. Didyouhear Mr. -- strike that. Did Mr. Ranney have a 
conversation with Mr. McGinn at that time? A. Yes. 
Q. Did you hear Mr. Ranney talking on the telephone? A. Yes. 
Q. What did you hear Mr. Ranney say? 4. He told Mr. McGinn 
I'd have to pay at least $25 a month off, and thatfwas agreed on. So 


after Mr. Ranney hung up, he wrote something on a piece of paper, and 
we just walked out of the office. He walked towzird the cashier girl 
there, and that was it. . | 


Q. Did Mr. Ranney tell you what the arrangement was with Mr. 
McGinn? A. Just that it was -- He was going to send $25 a month. 

Q. Who was going to send $25 a month? A. Mr. McGinn. 

Q. That was $25 a month in for you; is that correct? A. Yes. 

Q. Did Mr. Ranney say anything further ?? Do you recall? A. 
No, that's all I can recall. | | 

TRIAL EXAMINER: How many months were you going to pay this 
$25? 
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THE WITNESS: Until this back dues was paid up, sir. 

TRIAL EXAMINER: Wiat was that amount? 

THE WITNESS: $254. 

Q. (By Mr. Miller) Did Mr. Ranney say anything about straightening 
matters out with your employer? A. No, nothing was said, but when he 
wrote something on the paper, I thought it was ail -- he went to the girl 
there, I thought it was all straightened out. 

Q. Did you work on October 18, 1963? A. Yes. 

Q. Did you work that whole day? A. Yes. 

Q. At State Sand and Gravel, what was the normal procedure 
for obtaining a starting time for the following day? A. Usually they 
gave you a starting time in the evening when you'd punch out. 

Q. The 18th was a Friday, was it not? A. Right. 

Q. Did you on Friday the 18th receive a starting time -- A. No. 

Q. -- for the following Monday? Will you tell us what if anything 
happened on Monday, October 21, 1963? A. I didn't get a call at all, 
to come in to work. I waited until almost eight o'clock. The weather 
was good, so I called the head dispatcher and asked him what was wrong. 
He said I'd been laid off because I wasn't cleared with the union. 

Q. What did you dothen? A. Waited until Mr. Retzlaff got into 
the office, and I called him, and he said the same thing. And I told him, 
I said I'd be there, that I was cleared by the union. 

Q. What was it Mr. Retzlaff saidto you? A. Well, he says, "Your 
name was on the list that you had to be laid off.” I told him I'd been in 
there to talk to Mr. Ranney, but Wally said -- Mr. Retzlaff said until he 
got a note from the union I was laid off. 

Q. Did you have a conversation with Mr. Retzlaff after this? A. 
Not until Thursday when I went in to see about going back to work. 

Q. What time was that on Thursday? A. I think it was in the 
morning. 

TRIAL EXAMINER: Wint was the date? 

Q. (By Mr. Miller) Thursday, the 24th of October? A. As close 
as I can recall, yes. 
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Q. What did you say to Mr. Retzlaff, and what did he say to you 
on this Thursday? A. I told him I'd come back on as a new i again 
until this got straightened out. 

Q. Had anyone told you that you'd have to come back to work as 
anew man? A. Mr. Retzlaff told me that, if I wanted to come back to 
work, I'd have to come on as a new man. 

Q. Did he say why? A. Because the union demanded be laid off. 

Q. Did you return to work as a new employee? A. Yes. 

Q. And how long did you work in that status? A. I worked that 
Friday, and I think there was a couple days after that I worked. And 
I was laid off. | 

MR. MILLER: No further questions. 

CROSS EXAMINATION 
BY MR. UELMEN: 

Q. When was the first time you consulted Mr. McGinn? A. When 
was the first time I consulted Mr. McGinn? In regards to what matter, 
sir? 


Q. In regard to any matter. A. Early last year, spring of the 


last year. : 
@. Early of 19632 A. Right. 
Q. Spring of 1963? A. Yes. ; | 
Q. Was that in connection with amortizing your debts? A. Yes. 
Q. What do you mean by amortizing your débts? A.’ I take my pay 
checks to Mr. McGinn, and he takes care of all the bills. 
Q. He takes care of all the debts that you ~ we? A. Yes. 
Q. He takes care of sending the checks out to the creditors, who- 
ever they might be? A. That's right. 


* * * * * 


@. Never were there. Actually then, what you're telling me 
Mr. Dietrich, is the only time you paid any dues at all to the local union 
was when Mr. Obrenovich was able to catch you with a few dollars that 
you were willing to pay? A. My intentions were to get back into the union 
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as a good status, that I was going to keep on working the re. That's the 
reason I paid Mr. Obrenovich. 

Q. Well, you made at least one or two payments in 1960, didn't 
you? A. Not that I can recall. 

Q. Well, if I told you, Mr. Dietrich, that the ledger card shows 
that you made payments on June 21, 1960, in the amount of $7, would 
you say the ledger card was in error? A. I just said I don't recall 
giving anybody any money. 

Q. Did you always give your dues to Mr. Obrenovich? A. No, 
not always. 

Q. Well, what did you do with the money -- the other payments 
that you made to the union? How did you make your payments to the union? 
A. I didn't. 

Q. On September the 15th, 1959, Mr. Dietrich, you made a pay- 
ment of $5. Do you recall that? A. Iknowl! paid some dues in September 
of -- in the year of 1959 after the strike, yes, but I don't recall where 
I paid those. 

Q. Could you have paid those at the union hall? A. I could have, 
yes, I don't remember. 

Q. You paid the sum of $5 in November, 1959. Do you recall 
that? A. No. 

Q. In june of 1960, you paid the sum of $7. Do you recall who 
you gave the $7 to? A. I might have given it to the steward out the re 
at the plant, out there at the time, I do not recall it. 

Q. Now, handing you what's been narked as General Counsel 
Exhibit 12, I don't see Mr. Obrenovich’s name on that receipt anywhere, 
do you? A. No. 

Q. Did Mr. Obrenovich ever give you a receipt that he signed? A. 
No, all I got was those regular receipts from the office. 

Q. Regular cash register receipts? A. Yes. 

Q. Now, what was the month that you were recalled to work in 
19632 A. What month did I go back to work? 
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Q. Yes, in 1963. A. As close as I can recall, I think it was some- 
time in April, end of April. ! 

Q. That would be after the winter layoff? A. Right. 

Q. Where were you living at that time? A. I was diving with 
some friends out in Brookfield. 

Q. And what is the address of that place? A. 12830 Falcon Drive. 

Q. And did you continue to live with them through November of 
1963? A. No. 

Q. Where was the next place you lived? A. Srd a Wells. 

Q. How long did you live there? A. About a month. 

Q. Then where did you live? A. Living 2t my address where I 
am now. i 

Q. What is that? A. 1933 North 33rd. .- 

Q. Do you recall where you were living when you joined the union 
in 1959? A. If I recall correctly, it was on 41gt and North. 

Q. Did you ever live at 1424 North 53rd Sgreet? A. Yes. 


Q. And do you know tint that is the address shown on your ledger 
card at the local union? A. I haven't lived there since last spring. 

Q. Since when? A. Since the wife and I Separated, last spring. 

Q. Was that in 1963? A. Right. y 
Did you give an affidavit to the National Labor Relations Board? 


A. Yes. 


Q. Did you give more than one? A. No. “ 


¢ 
* * * * | 
. 
Q. Now, I believe you testified that you were aware that there was 
a union shop referendum election being conducted by the State Labor 
Board in August? A. Yes. | 
Q. How did you become aware of that fact? A. I was there. 
Q. Well, you must have become aware of it before the election 
was actually held, weren't you? A. Just from the fellows talking, yes. 
Q. No notices were posted in your office I take it then? A. Yes, 


that there was going to be an election. 
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Q. So at least you knew it at the time the notice was posted? A. 
Yes. 

Q. Were you able to understand the language that was printed on 
the poster? A. Yes. 

Q. You knew what it was all about, didn't you? A. Yes. 

Q. You also knew that there was in the contract a requirement 
that employees pay dues to the local union as condition of employment? 
A. Yes. 

Q. And you also were of the views, as I understand it, that unless 
that was ratified by the state election, you didn't have to do it, you didn't 
have to mke those payments; is that right? A. Will you repeat that 
please sir? 


Q. Were you under the impression that unless there was an election 
conducted by the Wisconsin Relations Board, that you could refuse to 
make payments to the union, did you know that, was that your view? 

A. If it is not a full union shop, yes, you do not have to belong to the 


union. 

Q. It was this referendum that was to be conducted by the State 
Labor Board that made the difference? A. Yes, if it's all union shop, 
you have to be a member of the union. 

And you were awre of that fact? A. Yes. 
Now, the referendum was held on August the 6th and 7th. A. 


Right? A. Yes. 
Your affidavit to the Labor Board states that it was certified, 
the results were certified, on August 14? A. Yes. 
Q. You were aware of that? A. Yes. 
Q. Is that right? A. Yes. 
Q. And all during this period of time, Mr. McGinn was representing 
you in the handling of your financial affairs? A. Yes. 
Q. Did you meet with Mr. McGinn frequently during that period 
of time? A. Yes. 
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Q. And so you were aware then that the results of the referendum 
were certified on August 14? A. Yes. 

Q. Subsequent to August 14, did you eve® go down to the union hall 
and offer to make any payment prior to October 15? Between the dates 
of August 14 and October 15? A. No, I did not 20) there. I had the 
arrangements with Michael Obrenovich. He 8 it was okay by the union 
for him to collect any dues from us, and that it was okayed by the union. 

I did not go down to the union office. And I paid Mr. Obrenovich money 
out of what I could -- what I had to live on. I gave him as much as I 
could, 

Q. Now, your testimony is that Obrenovich told you that it was 
all right for him to collect your union dues? A. He wasn't only collecting 
mine. He was collecting others. j | 

Q. All the others? A. I didn't say all the = I says others. 

Q. Some of the others? A. Yes. 

Q. Is it your testimony then, Mr. Dietrich, that you had volun- 
tarily entered into an arrangement with Mr. Obrenovich in 1963 in which 
you agreed to pay back all of the dues that you “owed to the local union ? 
A. Yes, which I agreed upon with Mr. Ranney.also. 

Q. That was on the 16th you said? A. Yes. | 

Q. But you're telling us here that you ea different arrange- 
ment -- You also made that arrangement with Mr. Obrenovich prior to 
that time; is that right? A. It was up until tha time until he told me 
I had to go in and see Mr. Ranney. | 

Q. Well now, you made that agreement, jas I understand it, about 
May of '63? A. I believe so. | : 

Q. And during the construction season of 1963, you paid to Mr. 
Obrenovich the sum of $25, for which the mraetin is in evidence, of 
July 29. And I believe you testified that you mgde two other payments of 
$10 each to him later than that? A. Right, which he returned. 

Q. Now, were you aware, Mr. Dietrich,‘ that other employees of 
State Sand and Gravel had received a letter frof the union telling them to 
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come in and straighten things out, such as General Counsel Exhibit 8? 
A. Yes, I was told that they had received the letter. 
Q. Did they show you a copyof the letter? A. I believe someone 


did, yes. 

@. And do you recall the date on which he showed you that letter? 
A. No, I don't recall the exact date. 

Q. Actually, was it during the period October 4 to October 11 
that someone showed you that letter? A. Yes, it was, yes. 


Q. It was? Well, but you didn't go down to the local union your- 
self, after he showed you that, prior to the 15th? A. No, I asked 
Michael Obrenovich about it, and he says as long as we kept on paying 
our dues, or he would find out about it, if we still had to go up there. 
And October 11 he gave me my money back, and that's when I went to 
see Mr. Ranney. 

Q. You didn't go to see Mr. Ranney on October 11th? A. No, 
that was on a Friday night, and Mr. Obrenovich said go see Mr. Ranney 
Tuesday night at the meeting. 

Q. Mr. Obrenovich told you that? A. Yes. 

Q. Didn't it occur to you, Mr. Dietrich, that you'd better call 
the local union that very evening, October the 11th, if Mr. Obrenovich 
handed you the money back? A. No, it didn't occur to me. 

Q. It didn't occur to you to call the local union the next morning, 
October the 12th? A. Mr. Obrenovich said I had to speak to Mr. Ranney 
Tuesday evening at the meeting, which I complied with. 

Q. And when you got down to the union hall Tuesday evening, Mr. 
Ranney was not there? A. No. That's what I was told anyway, he wasn't 
there. 

Q. I take it from your testimony then, Mr. Dietrich, that you had 
no objection to the payment of your back dues? A. No, I did not have 
an objection to it. 

Q. Your testimony is that you had made arrangements to pay the 
back dues, and you were willing to do so? A. Yes. 
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Q. And the arrangements that you made prior to October 16 were 


made with the union steward, Michael Obrenovich? A. That is correct. 
* * * * | * 
DIRECT eal 
BY MR. MILLER: 

Q. Would you state your name and ae the record, please? 
A. Thomas M. McGinn, my home address is 4714 West Lloyd Street. 

Q. What is you occupation, Mr. McGinn? 4. I'm an attorney- 

at law. | 

Q. What is your office address? A. My office address is 2665 
North 35th Street, Milwaukee, Wisconsin. 3 

Q. Are you a Mr. McGinn to whom Mr. Dietrich referred to in 
representing him in his amortization proceeding? A. Yes, Tam. 

TRIAL EXAMINER: Is that word immunization. : 

THE WITNESS: Amortization. 

Q. (By Mr. Miller) Would you explain to up just to clarity the 
record what the procedure of amortization is? A. There are a number 
of different methods in handling amortization. In this case it was a 
voluntary amortization out of court whereby Mr. bietrich's employer 
would mail to me Mr. Dietrich's checks weekly a& it was payable to him. 
And I would give Mr. Dietrich then upon his Comes: into my office a 
certain percentage of his check, and the balance would be held in trust 
for a period of one month, and then the amount of the trust would be 
divided among his creditors outstanding at the time. 

Q. Did you have a conversation with Mr. Rainey on October 16, 
1963? A. Yes, I did. 

Q. How did this conversation take place? A. Approximately to 
my best recollection around 9:00 or 9:30 in the morning I received a 
telephone call from Mr. Ranney regarding Mr. Diktrich's back union dues, 
and Mr. Ranney informed me -- I'm not positive $f this, but I don't recall 
him saying that Mr. Dietrich was in his office. AR he wanted to include 
this debt to the union in the amortization, and asked how much I could 
pay. And after figuring it out, I made an arrangement with Mr. Ranney 


56 


that I could pay the sum of $25 per month, payable before the end of the 
month. 

Q. Was this arrangement confirmed in writing by Mr. Ranney? 
A. At this conversation I asked Mr. Ranney to confirm it by letter for 
my file. 

Q. I show you General Counsel Exhibit No. 9 and ask you if that 
is the letter which you received from Mr. Ranney 2? A. Yes, this is 
the letter I received. 

Q. When did you receive that letter? A. Probably received it 
October 17. 

Q. Did you ask Mr. Ranney for anything besides the letter con- 
cerning that arrangement? A. Well, when I initially spoke to him, I 
asked for a verification of the sums that were owed by Mr. Dietrich, 
and after I received this letter, a day or so later, I called him again; 
and I asked him to send me a verification of the total sum owing by Mr. 
Dietrich. 

Q. And did you thereafter receive any correspondence from Local 
200 regarding that sum? A. Yes, I did. 

Q. I show you what has been marked as General Counsel Exhibit 6, 
and ask you if that is the communication that you received from the union? 
A. Yes, this is the communication that I received. 

Q. When did you receive that communication, Mr. McGinn? A. 

I would -- I don’t have an exact date, but I assume it would be the date 
following the date of the letter here, October 23. 


* * * * * 


Q. As an attorney, in the course of your daily conduct of your 


practice, are you familiar with the mail delivery schedules in and around 
the City of Milwaukee? A. Yes, lam. 

Q. Is your office located within the downtwon area of the City of 
Milwaukee? A. Well, I have one office located in the downtown area, 
and one office located outside of the downtown area. 

Q. Where is your downtown office? A. Ihave office space with 
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Gerald P. Hayes at 411 East Mason Street. 

Q. From your downtown office, can you get daily mail astinery?. 
A. Yes, but in certain times of the day you can have mail delivered 
from the downt wn area within the downtown area in one day. 

@. What time does it have to be deposited? A. ae hours 
I'm not sure about. 

Q. Do you have daily mail delivery to your office outside the 
Milwaukee downtown area? A. Do you mean can I send mail and re- 
ceive mail in the same day in my outside downtcwn area office? 

Q. Yes. A. No, Icannot. That would be a full day’ 8 delivery. 
In other words, mailed one day and delivered the next day. 

Q. So from your experience, you would know that if a letter were 
mailed in the downtown area to your office outside your downtown area, 
it would be delivered the next day? A. That's right. | 

Q. And the reverse would be true if a letter was mailed from 
your office outside the downtown area to an office in the downtown area 
it would take one day? A. Mailed one day and delivered the following 
day. 

Q. If you were to mila letter from outside the downtown area 
to another point outside the downtown area, it would take how long? 

A. If it were mailed one day, it would be delivered the Se day. 

MR. MILLER: I have no further questions. — 

CROSS EXAMINATION } 
BY MR. UELMEN: 


* * * * % 


Q. Now, Mr. McGinn, I take it from your testimony that Arthur 
Dietrich authorized you to pay his debt to Local 200? A. That's right. 

Q. And that was part of the amortization that you were handling; 
is that correct? A. That's correct. 

Q. Now, in your conversation with Mr. Ranney, did you ask him 


whether this agreement would have any effect on Mr. Dietrich's employment? 
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A. The -- This did come up, and that was the reason for my requesting 
the other letter. If he were not employed, there would be no amortization. 
Q. Asa matter of fact, Mr. McGinn, Mr. Ranney told you in 

response to your question that in order for Mr. Dietrich to be re-employed 
at State Sand and Gravel, he would have to go down and ask State Sand and 
Gravel to get his job back? A. It's not the fact at all. Between Mr. 
Ranney and myself this never came up. It was merely the agreement 
of $25 to make sure he was still employed. 

Q. To make sure he was still employed. In other words, you 
asked Mr. Ranney to write you a letter in which he said the union would 
say something about employment? A. One of my reasons for paying was, 
naturally handling the amortization program, was to have a statement 
saying tint his employment would continue, and I also asked him for the 
statement of the amount due and owing. 

Q. So that the statement that was made by Mr. Ranney in his 
letter of October the 16th to you, and in evidence as General Counsel 
Exhibit 9, was actually a statement which you asked him to make? 

A. Tiat's correct. Not in these particular words, but I asked him for 
this information. 


= x * * 


REDIRECT EXAMINATION 
BY MR. MILLER: 

Q. On behalf of Mr. Dietrich, did you make any payments to the 
union? A. Yes, I did. 

Q. What payments did you make, Mr. McGinn? A. I madea 
payment at the end of the month of October. 

Q. How much was that payment? A. The payment was the sum a- 
greed to, $25. 


x aw * * * 


Q. Did you receive a receipt for this sum of money? A. Yes, 


I did. 
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Q. I'll show you what has been marked as General Counsel 
159 Exhibit 13 and ask you whether that's the receipt that you received? 
A. Yes, this is the receipt that I received. Dh 


* * * * 


FRANK H. RANNEY, : 
a witness called by and on behalf of the Respondent, being first duly 
sworn, was examined and testified as follows: ; | 
DIRECT EXAMINATION: i 
BY MR. UELMEN: a | 
@. Mr. Ranney, you previously testified a‘ this hearing? A. 
I did. | 
Q. How long has Local 200 negotiated collective bargaining agree- 
ments with the association involved in the building industry here in 
Milwaukee? A. The search of our records indicate as ‘i back as 
we can go is 1938. 
Q. And by searching your records, did you ‘tind a copy of the 
1938 agreement? A. Yes, I did. 2° y 
Q. And has Local 200 negotiated contracts with the Employers 
Association every year continuous to and subsequent to that date? A. 
We've been covered by an agreement every year continuous}y since that 
date. | 


* * * * jae 


Q. Now, had Local 200 adopted by-laws and constitutions ? A. 
Yes. 


Q. And were they subpoenaed by the General Counsel? A. Yes, 


they were. 


* * * * i i * 
Q. Now, referring specifically to Page 45 of the Respondent's 
Exhibit 2, does it contain a section relating to the authority of stewards? 


A. It does. 

Q. And does that section have any provisions concerning the 
authority of stewards to collect dues on behalf of the local union? A. 
It prohibits them from collecting dues on behalf of the local union. 

Q. Now, are all of your stewards aware as far as you know of 


that provision of that By-Law? A. Every one of them is made aware 
of the fact when they are elected as steward. 

Q. Now, specifically, in connection with Mr. Obrenovich, the 
steward at State Sand and Gravel, has Local 200 ever indicated to him 
in any way that that By-Law doesn't apply to Mr. Obrenovich? A. No, 
they have not. 

Q. Did Local 200 at any time authorize Mr. Obrenovich to enter 
into any agreement with Mr. Dietrich for the payment of back dues? 
A. No, they did not, and he has no such authority. 

Q. Did Mr. Obrenovich ever tell you that he had entered into 
such an arrangement with Mr. Dietrich? A. He did not. 


* * * * * 


Q. Now, were you in your office on October 7, 1963? A. No, I 
was not. 

Q. Were you in Milwaukee? A. No, I was not. 

Q. Does your record indicate where you were on October 7? A. 
Yes, I was on vacation. 

Q. And where were you on October 7? A. Well, I left Northern 
Ontario, Canada, by automobile way up in the north woods, oh, about 
eight o’ciock in the morning. And I drove to Milwaukee, making several 
stops on the way. I stopped at Superior, Wisconsin, and called my office 
at 1:00 P. M. 

Q. Do your records so indicate? A. Yes. 

TRIAL EXAMINER: What date? 

THE WITNESS: October 7, 1963. I arrived in Milwaukee at about 
7:00 o'clock P.M. on that night, October 7th. 
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Q. (By Mr. Uelmen) And did you go to your -- to i Milwaukee 
office on October 8th? A. Yes, I did. 
Q. Were you in your office at any time on October 72 A. No. 

Q. Did you see Mr. Fred Sinner at any time on October 7? =A. 
No, I didn't. 

Q. Now, those employees, thirty or forty employees, who had 
received or at least to whom you had mailed General Counsel Exhibit 8, 
did any of them come into the local union office during that week that 
was provided in the letter? A. Oh, yes, most of them did. 

Q. And were your girls given any instructions in connection with 
those who might raise some question on what they owed? A. Well, the 
girl, the one girl handled the whole transaction, and she was instructed 
to try to work out some arrangement with the members for the payment of 


their back dues. And if any member objected or refused or in any way 
could not reach any agreement with her, upon a satisfactory method of 
payment, that I would be in the office on October’ the -- October the 15th, 
all day long; and which I would see them even in the evening. 

MR. McGINN: What was that date? 

THE WITNESS: October 15. I would be ifthe office all day long, 
in which to see anyone that couldn't make such a arrangement. 

Q. (By Mr. Uelmen) Now, did the girls, jour office girls, report 
to you as to when anybody who came in during that week had asked to see 
you? A. Everyone who came in worked out a shistactors a mutually 
satisfactory agreement, to pay their back dues. Ty yere was no one that 
was dissatisfied. There was no one who refused. SE made an 
agreement and has carried out that agreement. 

Q. Now, Mr. Ranney, if anyone would have told your girl, that 
they wanted to see you personally about it, on O¢tober 15, what would 
you have toldthem? A. I would have sat down with the individual 
and explained the whole situation to him. I would explain P him his 
legal obligation to the union. 


* * 
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Q. Allright. If any other members of the employees would have 
told your girl that they wanted to see you personally on the 15th, what would 
you have told those individuals? A. I would have told them that -- ex- 
plained to them their legal obligations to the union, the amount of money 


that they legally owed the union, that they were indebted to it because 


they had become members and became obligated to pay the money, and 
that we have lege! methods in which to collect the money if we could not 
make any arrangement with them. However, -- and also explain to them 
the full benefit of the union that they would be obtaining by paying that 
money, which would in many cases be many times the amount of money 
that they would be paying. Then if any of them objected, I would explain 
to them what the law was because I had had many conferences with our 
attorneys as to exactly what the law is on the collection of back dues, 
and the type of dues that we have, and explain to them that all they would 
have to pay is another initiation fee and one month's dues; and they would 
be a menber of the union only for employment purposes and would not 
receive any of the other benefits of the union. 


= * x ca * 


Q. Now, were the business agents and employees of the union and 
other business agents and employees of the union aware of your opinion 
on this particular matter? A. Yes, they were not as well informed on 
the law, as I had kept myself up to date. They have many other duties, 
and I explained to them that I would not leave these questions up to them. 
They would have to be handled by me, and me alone. Any time there was 
any dispute or any disagreement on what is to be paid, that is to be re- 
ferred to me, because I do know the legal answers. 

Q. Now, Mr. Ramey, if you had set aside October the 15th to see 
the people who were -- desired to see you, why did you send out your 
letter and request the discharge of these individuals on October the 15th? 
A. There was nobody desirous of seeing me. No reason for me to be 
there to see them. So I directed the letter to be sent out. 
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Q. Nobody told anybody of your staff that they wanted to see you? 
A. No, and I went about other business. : 

Q. Now, do you recall the date on which . Fred Sinner came 
in to the union office to see you? A. Yes, Ido} | 

Q. Did he come in more than once? A. ae he did see me 
twice. One -- One particularly is -- my memory comes to me much 
more clearly than the other, but I believe he was. in twice. 

Q. Did he see you at any time prior to your mailing of the letter 
on October 15th -- A. No, he didn't. 

Q. -- which is in evidence here as General Counsel, Exhibit 7. 

A. What was the question about that? | 

Q. Did he come in to see you at any time prior to the sending of 
that letter which is dated October 15? A. No, he did not. 

Q. Did he come to see you on October 17th? A. ee he did. 

Q. Was that the first time he came to see you? A. | that is 
correct. 

Q. Do you recall the approximate time of day that i came in? 

A. About four o'clock in the afternoon. i 

MR. MILLER: May I ask what date that was? 

MR. UELMEN: October 17. 

Q. (By Mr. Uelmen) Would you tell us wht conversation occurred 
at that time? A. Well, he was ushered into my office by Mr. Johannes. 
And Mr. Johannes said he wanted to see me. Hefstarted to rant and rave 
about the union referendum being illegal, he hadr't had an opportunity 
to vote in it, nobody would give him a ballot; he was on vacation; he was 
going to get a lawyer; he was going to go to the National Labor Board, 
and I told Mr. Sinner to leave my office. i 

Q. Did you have any discussion with Mr. Sinner at all as to back 
dues? A. I did not. | 

Q. Did he make any offer to pay any money to the union? A. No, 
he didn't. ~ 

Q. Do you recall the date of the second time he a to the union 
office? A. It was several days later he came tc the office. I really 
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didn't see him to have much of a conversation with him. 

Q. Did you say anything to him? A. Just that I didn't want to 
see him. 

Q. Did he leave? A. Yes. 

Q. Now, subsequent to the mailing out of the letters of October 
15, requesting the discharge of the named individuals, was there anything 
which Local 200 could do to withdraw that letter? A. No. The only thing 
if an error would have been made, I presume we could have corrected the 
error. But only upon being shown an error had been made. And that was 
done I believe in one instance. 

Q. You mean an error -- A. The name was placed on the letter in 
error. 

Q. The man actually had been paid up? That's right. 

Q. Now, on October the 16th, when Mr. Dietrich came to your 
office, did you have a conversation with him? A. Yes, I did. 

Q. And did you explain to him all these things that you were 
telling us about the back dues and eligibility for membership and so on? 
A. No, it wasn’t necessary because he offered to pay his back dues. 
There was no disagreement. 

Q. He offered to pay back dues? A. That's right. 

Q. Now, did you explain to Mr. Dietrich, or tell Mr. Dietrich 
that you could withdraw your letter of -- requesting his discharge? A. 
No, that would be impossible for me to do. 

Q. Did you'teli Mr. Dietrich anything about his employment? A. 
Mr. Dietrich wanted to know about his employment, and I told him he'd 
have to work that out with State Sand and Gravel. It was out of my hands. 

Q. Did you explain to him that if State Sand and Gravel wanted him 
back as an employee, he would have to be rehired as a new employee? 
A. I don't believe that that was discussed. 

Q. Did you explain to him that as far as the union was concerned, 


the request for discharge was made, and his employment had been severed? 
175 A. I told him that we had sent a letter to his employer requesting the 
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discharge. And that if he -- anything that he had to take up regarding 
his employment, would have to be with his employer. And he informed 
me that he had taken it up, and he could be re-employed. | 

Q. And he was re-employed? A. That's right. 

Q. And you had a telephone conversation then with Mr. McGinn; 
is that correct? A. Yes, I did. | 

Q. Did Mr. McGinn agree to add this debt to the amortization 
to the other debts that this man owed? A. He seemed very anxious to 
do it. 

@. Did Mr. McGinn ask you for any kind of a os A. Yes, 
he did. He was concerned about the re-employmert of Mr. 

Q. Dietrich? A. -- Dietrich. And I told him I would send him 
such a letter, which I did. | 

Q. And did Mr. McGinn ask that your letfer say something about 
the employment at State Sand and Gravel? A. Yes, that was part of 
our discussion, and he asked me if he could continue working at State 
Sand and Gravel, and I said yes. If he had made those arrangements with 
State Sand and Gravel, he could; and he asked me to put that in writing to 
him. And I put it in writing. 

Q. Now, with respect to General Counsel’Exhibit 6, did you -- 
What instructions did you give to your office girs with respect to that 
document? A. I don't remember giving any in ctions regarding this 
document. Mr. McGinn may have talked to me about this, or he may 
have talked to somebody else, the office girl, and wanted it. I don't know, 
I don't have any recollection whatsoever discussing this particular letter 
with Mr. McGinn. 

Q. Now, you didn't draft the letter I take it? A. No, I did not. 

Q. Did you see it before it went out? A. iNo, I didn't. 


* * * * * 


Q. Now, Mr. Sinner testified yesterday that he had a meeting with 
you on October the 7th in which he offered to pay a new initiation fee and 
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one month's dues, do you recall this testimony? A. Mr. Sinner lied. 


* * x * * 


Q. Do you recall him ever making an offer? A. No, sir, he 
did not. 

Q. He never made such an offer to you? A. No, he didn't. 

Q. Never had such a conversation with you? A. No, he didn't. 


= *x * * * 


CROSS EXAMINAT DN 
BY MR. MILLER: 

Q. Mr. Ranney, in the course of your duties for Local 200, do you 
participate in contract negotiations? A. Yes. 

Q. Did you participate in the contract negotiations in the 1962 
pres@nt agreement between Local 200 and the Construction Employers 
Association? A. Yes, I did. 

Q. Did you sign that agreement yourself? A. I don’t think so. 

I may have. 

Q. Were you present during all of the negotiating meetings? A. 
Not all of them. 

Q. Most of them? A. A good portion of them. The important 
ones. 

Q. The ones where the things were agreed to? A. That's right. 

Q. How long a vacation did you take in 1963? A. Five days. 

Q. When did you leave Milwaukee? A. September 29 -- Six days 
I took. Six working days. 

Q. You returned to your office wha? A. October 8th. 

Q. During July of 1963, Mr. Obrenovich brought money to the 
union for various employees’ dues payments, did he not? A. He probably 
did. 

Q. And he would pick up a receipt for those dues and return them to 
the employees? A. Yes. 
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Q. The union knew about this? A. He was informed as all stewards 
are informed that he was an agent of the employee not the union. 

Q. The union knew he was bringing this ney down to the union? 
A. Yes, and they knew he was an agent of the oes and the em- 
ployee was told that. 

Q. Did you tell the employees themselves? A. Yes, I have. 

Q. Did you tell Mr. Dietrich that? A. If Mr. Dietrich was at the 
meeting he would have heard it. 

Q. Did you tell him that? A. If he would have been at the meeting -- 

Q. You did not tell Mr. Dietrich that? A. I don't know whether 


he was there or not. I told it at the union eee 

Q. You stated that Mr. Sinner came into your office on October 17. 
What time of the day was that? A. About four o'clock in the afternoon. 

Q. You sent out letters on, you claim, October 15, 1963? A. 
That's right. | 

Q. Calling for the discharge of certain employees. Were all of 


those employees discharged? A. To the best of my knowledge, they 
were. ’ 

Q. It's possible that some of them were not? A. It’ may be possible. 

Q. You hada conversation with Mr. Dietrich on October 16, 1963; 
is that correct? A. Yes, I did. 5 7 

Q. He agreed to, through his attorney, agreed to make certain 
payments monthly? A. Yes, he did. 

Q. You told him that he had already lost his job? A, That's right. 

Q. You told -- A. I told him we had sent a letter out to the employer 
asking he be discharged. 

Q. Did you tell him that after or before he had agreed to make those 
payments? A. Before. 

Q. He still agreed to make those payments? A. That's right. 

Q. You testified, I believe, that you have had discussions with your 
attorney or your attorneys regarding the union's right to get a@ person 
discharged for failure to pay dues? A. Yes, that's right. | 
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Q. And you had these discussions before October of 1963? A. 
We have them constantly. 

Q. You consider yourself well versed in the union's right of law 
in that area? A. I try to keep myself that way. 

Q. The letter which you sent to Mr. McGinn on October 16, 1963, 
General Counsel Exhibit 9, you dictated that letter, did you not? A. Yes. 

Q. You siged it? A. Yes. 

Q. You read it? A. I believe I did, yes, I signed it. 

Q. Mr. McGinn didn't dictate that letter, did he? A. He didn't 
dictate it to me. He told me what he wanted in the letter. 


x = x * 


REDIRECT EXAMINATION 
BY MR. UELMEN: 
Q. Mr. Ranney, does your record indicate where you were on 
October 23, 1963? A. Yes. 
Q. Where were you? A. Well, at noon I was at Ray Jackson's 


attending a meeting that was called by a judge in Milwaukee to promote 
sales of Brave's tickets. Mr. Johannes and I were there for lunch. From 
there we left to go to Green Bay, and we were in Green Bay the rest of the 
week. 

Q. Was Mr. Johannes with you? A. Yes. 

Q. Did you return to your office, either you or Mr. Johannes 
return to your office at all on October 23? A. No. 


* * * * 


FRED H. SINNER, 
a witness called by the Respondent, being first duly sworn, was examined 
and testified as follows: 


* * * * 


CROSS EXAMINATDN 
BY MR. UELMEN: 
Q. Now, Mr. Sinner, in your affidavit to the National Labor Board, 
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which is in evidence as Respondent's Exhibit 1, the first fuil paragraph 
states, and I quote, "On October 7, or thereabouts, I took off early 
from work to go to the union hall. I went to the union hall about 3:00 
P.M. and spoke to Mr. Ranney in his office with no one else present." 
Do you see that? A. Yes. 

Q. I believe you testified to that same effect, yesterday at the 
hearing, did you not? A. Idon't recallifIdidornot. 

Q. Now, Mr. Sinner, when you went to the union hall, do you 
recall that you did go down, or you did leave work early too to the 
union hall? A. Yes, I cut my day short to go -- for that purpose. 

Q. In other words, you went off the payroll for that parpone? 

A. Yes. 

Q. You punched out? A. Yes. 

Q. You punched your ticket out? A. That's right. 

Q. Was that also true on September 27 when you went down to see 


Mr. Ranney, but he wasn't there, and you left? Did you punch out early? 


A. Idon't recall. It could be. | 
Q. Well, did you ever go down to the union hall to talk to Mr. 
Ranney while you were still on the payroll of the company? A. No. 
Q. Now, do they use a time clock at your company 2: A. Yes. 
Q. And you punch your ticket? A. Yes. ° 
Q. You insert a ticket in the time clock, and punch it yourself ? 
A. That's right. 
Q. No one else punches your card? A. No. 


* * * *x | * 
. 


Q. Handing you what's been marked Respondent's Exhibit No. 5, 
I'll ask you if you recognize that card? A. Well, I imagine that is my card. 
Q. Do you deny that is your card? A. No, I don't deny it. 
Q. Your name is on the card, isn't it? A. That's right. 
Q. Does it look like the type of time card that's used at your 
company? A. Yes. ‘e 
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Q. Is there another Fred Sinner working at that company? A. 
Not to my knowledge. 

Q. Are you able to tell us whether it is your time card or not? 
A. Not positively, no. 

Q. Would you deny that it was your time card? A. No. 

Q. Now, referring to the date on that card, which is the week 
ending September 9, 1963, do you see that? Right here? A. September 9? 

Q. Excuse me, September 28, pardon me, 1963. Do you see that? 
A. Yes. 

Q. And also handing you a 1963 calendar, I'll show you that week 
on the calendar. Do you see it? Monday would be the 23rd, Tuesday 
the 24th, Wednesday the 25th, Thursday the 26th, Friday the 27th. A. Yes. 

Q. Do you see that? A. Yes. 

Q. Now, according to the time card that is identified as Respondent 
Exhibit 5, on the 27th of September, which was Friday, you punched out 
at 5:34, do you see that? A. Yes. 

Q. Well, would it be your testimony that after you punched out at 
5:34 you drove from New Berlin, Wisconsin, down to Local 200 office, 
and had a conversation with Mr. Ranney? A. I don't recall at the present 
time. 

Q. Well, handing you what's been marked as Respondent Exhibit 4, 
which isa similar document, week ending October 12, 1963, do you see 
that? See that document? A. Yes. 

Q. Now, the week of October 12, 1963, the week ending October 12, 
1963, Monday was the 7th, Tuesday was the 8th, Wednesday was the 9th, 
Thursday the 10th, and Friday the 11th. Do you see that? A. Yes. 

Q. Now, on October the 7th, which was Tuesday, you punched out 
at 4:28. 

TRIAL EXAMINER: October 7th was a Monday, 

MR. UELMEN: Excuse me. 

Q. (By Mr. Uelmen) On October 7, which was a Monday, you 
punched out at 6:08, do you see that? A. No, I did not. 


71 


: 
4 
< 
4 


Q. Pardon me. You punched in on the 7th at 6:08. You punched 
out at 4:23 in New Berlin, Wisconsin; is that correct? A: Must be 
right, the card shows it. : 

Q. On October 8th, which was paearaa you Punched out at 4:28. 
A. Yes. 

Q. How far is it from New Berlin, Wisconsin to the Es of 
Local 200? A. I would judge about ten miles. 

Q. Ten miles through the City of West Allis and Milwaukee? A. 
I would say approximately. It's somewhere in the neighborhood of ten 
miles. 
Q. Do you have any idea how long it would take to drive from New 
Berlin, Wisconsin, to Local 200 office at 4:30 in the afternoon? A. I 
never clocked it. 

Q. Handing you what's been maxk ed as Respondent Exhibit 3, 
which is a payroll ending October 19, 1963 -- 

TRIAL EXAMINER: You mean time card? 

MR. UELMEN: Yes. 

TRIAL EXAMINER: You said payroll. 

MR. UELMEN: Excuse me, time card. 

TRIAL EXAMINER: What's the week ending? 

(By Mr. Uelmen) Week ending Octoberfi9. Monday was the 
14th, Tuesday the 15th, Wednesday the 16th, ee the 17th, and 
Friday the 18th. 14th, Mr. Sinner, 15th, 16th, i{7th, you see the 17th? 
A. Yes. } 

Q. And do you see what time you punched 4 on the 17th? A. 
Friday the 17th? | 

Q. No, Thursday -- A. Thursday. 2:48. i 

Q. 2:48 in the afternoon? A. That's righ : 

Q. Now, Iask you, Mr. Sinner, if it isn't the fact that on the 17th 
of October, that was the only day you punched out early and went down to 
Local 200's office and arrived there something after 3:00 P. M. and there 
talked to Mr. Ranney concerning this matter for o first time? A. It's 


* * * 


CLARENCE JOHANNES, 
a witness called by and on behalf of the Respondent, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. UELMEN: 

Q. Would you state your name and address for the record, please? 
A. Clarence Johannes. 1930 East College Avenue, Cudahy. 

Q. By whom are you employed? A. Teamsters Local 200. 

Q. And what position do you hold with the union? A. Business 
representative. 

Q. How long have you held that position? A. Two and a half years. 

Q. Do you recall the day on which Fred Sinner came into your office 
last fall? A. Yes, Ido. 

Q. Would you tell us what occurred on the first day you saw Fred 
Sinner? A. The day I first -- the first time I talked to Fred Sinner was 
on October 17th, he came into my office, talked to me about a problem 
that he had. And he discussed -- he talked about he was behind in his 
dues, and I says I couldn't do anything for him, that he'd have to see Mr. 
Ranney. So I took 1im into Mr. Ranney's office. 

Q. Was Mr.' Ranney in that day? A. Yes, he was. 

Q. And did you escort him into Mr. Ranney's office? A. Yes, I did. 

Q. And did you leave the office? A. Yes, I left the office. I went 
back to my own office. 

Q. Did you see Mr. Sinner again after that date? A. I think it was 
on the 21st. 

Q. Of October? A. October. 

Q. 1963? A. That's right. 

Q. And was it in your office? A. It was in my office. 

Q. Wmt happened on that date? A. He came in, and he said that 
he'd been discharged, and I told him there wasn't a thing I could do for 
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him. That he'd have to talk to Mr. Ranney. 
Q. Did he talk to Mr. Ranney that day? A. I don't betieve he 
did. He left my office and went out the door. 
Q. Did you give him any information as to how he could get back 
into good standing with the union? A. I didn't give him any information 
because I have no authority to do that. 
Q. Do your records show where you were on October 23rd? A. 
Yes, they do. : | 
Q. And where were you on October 23rd of 1963? A. October 23rd 
I went to Ray Jackson's for lunch with Mr. Ranney, and we were invited 
to this lunch by Judge Cannon. And after the Iunch, I left for Green Bay. 
And I was in Green Bay on business the rest of.the week. : 
TRIAL EXAMINER: May I inquire on the record where Ray Jackson's 
is or what it is? 
MR. UELMEN: It's a restaurant. 
THE WITNESS: It's a restaurant. 
TRIAL EXAMINER: In Milwaukee? 
THE WITNESS: Yes, sir. 


* * * -| ad 


Q. (By Mr. Uelmen) I'm handing you whaf's been ma rked as 
Respondent's Exhibit 6. Is that a hotel bill with your name on it starting 
October 23rd? A. Yes, itis. | 

Q. And is that your hotel bill? A. Yes, is. 


* a * * | * 
197 TRIAL EXAMINER: Very well, you may. : : 
(By Mr. Uelmen) Mr. Johannes, did i. see Fred Sinner any 

time on October 23rd, 1963? A. Not on Octobe the 23rd,| no. 


* * * + jax 


MICHAEL OBRENOVICH i 
a witness called by and on behalf of the Respondent, being = duly 
sworn, was examined and testified as follows: - 
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DIRECT EXAMINATION 
BY MR. UELMEN: 

Q. Would you state your name and address for the record please ? 
A. Michael Obrenovich, 18405 West Loomis Road, Wind Lake, Wisconsin. 

Q. By whom are you employed? A. State Sand and Gravel Company. 

Q. What position do you hold with that company? A. Truck driver. 

Q. And are you a steward for Teamsters Local 200? A. That's 
right. 

Q. How long have you held that position? A. Since 199. 

Q. Are you acquainted with Arthur A. Dietrich? A. Tam. 

Q. Was Mr. Dietrich -- Did you know Mr. Dietrich when he was 
employed at State Sand and Gravel? A. That's right. 

Q. Did you ever have any discussions with Mr. Dietrich about 
payment of d@ues? A. Oh, quite often. 

Q. How did you know that Mr. Dietrich was behind in his dues? 

A. I got that notice from the terminal he worked out of before. 

Q. Wht was that? A. I got that from the terminal where he had 
worked before. 

Q. Now, did Mr. Dietrich ever offer to pay youdues? A. Well, 
yes, but that wasn't until July of ‘63. 

Q. Is that the first time that you collected any dues from Mr. Dietrich? © 
A. Yes, he offered -- gave me $15 the first time to take in. And $10 once 
after that. 

Q. Now, Mr. Obrenovich, what is the practice at State Sand and 
Gravel Company as far as the drivers paying dues is concerned? Is there 
a checkoff of dues? A. No, we don’t have a checkoff. 

Q. Do the employees have to go down to the union hall and pay dues? 
A. They either go themselves or if anybody is going that way, they offer 
to take it down for them. 

Q. Do you know whether from time to time employees give their 
dues to a fellow employee to take down to the union hall? 

MR. MILLER: I object. That's outside of his knowledge. 


0) 


MR. UELMEN: I asked if he knew. 

TRIAL EXAMINER: Do you know? 

THE WITNESS: It's happered. 

TRIAL EXAMINER: Do you know? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Objection overruled. 

Q (By Mr. Ulemen) Now, have you taken dues down to the union 
hall for some of the employees. ? A. Yes. I mve. 

Q. Is that a regular job that you lave? A. No, it's not my job. 

Q. How do employees know whether you're going down to the hall 
or not? A. They ask when I'm going to the meeting. I usually go three 
times a month. On Tuesdays the office is open so you can pay dues in 
the evening until 8:30. Whenever I'd be going to a meeting, these fellows 
would ask me totake their dues down. 


Q. You'd do that? A. Yes. 5 
Q. Did you take dues from all employees from Sand and Gravel 


down to the hall? A. Not all of them. Some of them paid their own. 

Q. Now, did Local 200 ever tell you that they wanted you to pick 
up dues from the employees? A. No, sir. I don't ask anybody for dues. 
Nobody ever authorized me to take dues from anybody. 

Q. Now, with respect to July of 1963, that was prior to the referendum? 
A. That's right, 1963. 

Q. What occasion did Mr. Dietrich have in giving Uy some dues, 
some payments? A. Well, we'd been talking to him about it, and he said 
he'd pay as much as he could. At the time he gave me the $15, the first 
time, and went by a week or two, and he gave me Ten more. And then it 
slipped by completely until after the referendum. | 

Q. Did you take those dues down to the local union halt? A. I did. 

Q. And did you get a cash register r-ceipt? A. That's right. 

Q. And did you turn that over to Mr. Dietrich? A. Idid. 

Q. Now, did you make any agreement with Mr. Dietrich for an amount 
of back dues he was supposed to pay? A. No definite agreement. I just 
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tried to keep him out of trouble with the union because of his dues; and I 
told him that as much as he could put in each week, to put in. 

Q. Did you tell Mr. Dietrich at any time that you were trying to 
help him out as far as the dues were concerned? A. Well, I was helping 
him, I suppose, in a way, trying to keep him out of trouble. 

Q. Did you tell him that? A. Well, I might have said something 
to that effect, but I don't recall it. 

Q. Did Mr. Dietrich ever say to you well, something to the effect, 
well, I will pay up what Lowe. A. All he mentioned to me was paying 
what he could, not what he owed. 

Q. Did he ever ask you how much he owed? A. He never asked 
me. I think he knew that himself. 

Q. Now, were you at State Sand and Gravel when the referendum was 
held? A. That's right. 

Q. Did you see the notices that the State of Wisconsin had posted 
to the bulletin board? A. I did. : 

Q. Did you have difficulty understanding tat notice? A. Not the 
least bit. 

Q. And were you present when the referendum was actually held? 

A. That's right. 

Q. Now, after the referendum was held, did you have any discussion 
with Mr. Dietrich in regard to the payment of dies? A. It was after the 
referendum he had given me payment of $20 this time, to take down to 
the union office. 

Q. Do you recall when that was? A. Well, it was -- I went to the -- 
it was the first October meeting. That wa Id be around between the lst and 
the 8th, it would have to be, the first Tuesday. 

Q. The first Tuesday of October, 1963? A. The second meeting is 
the one I went to, of October, the general meeting. 

Q. The general meeting was the second Tuesday of October? A. 
That's right. It is every month, every month that way. 

Q. In 1963 my calendar shows that to be the 8th of October. A. 


That's right. 

Q. Now, did he give you $20 on tat day? A. He had ares me the 
money before I went to the meeting. 

Q. And did you take the money down to the hall? A. I did. 

Q. And who did you offer the money to? A. To the - at the 
cashier's desk. 

Q. And what did she tell you? A. She told me that she cou Id not 
accept it, that it was not a substantial amount, and that Mr. | Dietrich 
would have to come in and make arrangements by himself. | 

Q. Did she say he would have to come to the hall himself? A. 
That's right, he was supposed to do it himself. 

Q. Now, did you communicate that fact to Mr. Dietrich? A. Idid. 

@. And do you recall when? A. Oh, well, not exactly for the date, 
but it was before the next meeting, I know that. : 

Q. Well, did you see Mr. Dietrich every day that you worked? A. 
Well, I'd see him sometimes during the day while he was driving, but I 
didn't get a chance to talk to him every day. : 

Q. When you gave him the money, did you tell him what the girl 
had told you? A. That's right, that he'd have to do it himself. 

Q. Did you tell him by when he'd have to go in? A. I think there 
was a deadline. They had gotten a letter after the referendum. A dead- 
line was, I believe, Friday of that week, that he was supposed to be in 


there. 

Q. Were you aware that the union had me Te a letter with a dead- 
line in it? A. No, Iknew it through a copy that the copy had, that I had 

,Fead!, that's how I found out about the deadline. 

Q. Now, did you tell Mr. Dietrich that thege was a deadline for the 
payment of the dues? A. I did. 

Q. Did he accept the $20 back? A. Yes, he took the money back. 

Q. Did he make any statement when he took it back ? A. He said 
he would go right down and make arrangements with Mr. Ranney. 

Q. Now, are you familiar with the local union By-Laws with 
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reference to stewards? A. That's righ. 

Q. I'm handing you Respondent's Exhibit 2 and tuming to Page 45 
which deals with steward. Had that clause ever been read to the stewards 
and explained to them? A. We've had that read to us before at steward 
meetings. 

Q. And have the officers of the local union made it plain to you, 
for instance, as a steward, that you had no authority to pick up dues for 
the local union? A. That's right, no authority to ask for it. 

Q. Dues you were carrying down to the union, you were doing as 
a convenience for the members themselves? A. That's right. 

Q. Did Local 200 ever send you a letter saying that Mr. Dietrich 
owed $200 or $250, or whatever the amount was, and asking you to go 
out there and put an arm on him, to speak, to collect that money? A. 
No, he never -- See, the stewards have a habit of sending in a list to 
the union office on the status of their members working in their particu- 
lar terminal, and I would do that approximately once every three months, 
because that's how I found out he was quite a way behind. 

MR. UELMEN: That's all the questions I ve. 

CROSS EXAMINATION 
BY MR. MILLER: 

Q. Mr. Obrenovich, when did you first know that Dietrich was 
behind in his dues payment? A. Well, I had first known just by the list 
I just said about, by sending into the union lists as to how the fellows were 
standing in their union dues, but I had heard about it before verbally. 

TRIAL EXAMINER: The question is when did you first learn about 
it? 


THE WITNESS: Well, I first learned about that previously from 
the steward at the north terminal. 

TRIAL EXAMINER: Can you fix a date? 

THE WITNESS: No, I cannot. It would have to be -- the contract 
time was around’59, and at that time he worked at the north terminal. 

Q. (By Mr. Miller) So you've known about it since the time you 
became steward? A. I've known about it. 


4 


« 
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Q. You spoke to Mr. Dietrich from time J time? A. Not until 
he came down to my termiml. | 

Q. When did he come down to your terminal? A. 163. 

Q. Wit part of '63 did he come to your terminal? A. Spring. 
They had a choice of coming down to any terminal they wanted to work 
out of. | 

Q. The spring of 1963 Mr. Dietrich beeen to work out of your 
terminal? A. That's right. ’ 

Q. You knew at that time that he was arrears in his dues? A. 
I knew he was. 

Q. You spoke to him about it? A. I spoke to all the boys. 

Q. You told him he should pay up his dues? A. That's right. 

Q. You took some money from Mr. L etrich and turned it over to 
the union? A. That's right. 7 4 

Q. You did this for other employees too? A. Yes, sir. 

Q. What did you tell Mr. Dietrich about the dues? A. I just told 


him like I tell anybody else, to become a g.0d menber in good standing, 
that he was the same as anybody else working there, benefiting by the 
things in the contract, that he should be a paid-up member like the rest 
of them. I'm not the only one that told him that stuff, either. 

Q. Did you ever tell him that unless he paid up his dues, h he'd 
lose his job? A. At that time I didn't know they had a setap like that 


coming. 

Q. Did you ever say anything like that to him, Mr. Obrenovich? 
A. About losing his job? : 

Q. Yes. A. About at that time I didn't know a about the 
official action that would be taken. 

Q. So you never told him that unless he paid up his dues, he'd lose 
his job? A. I talked to him, and a lot of the other fellows, about paying 
their dues. That way they'd keep out of trouble. 

Q. You told Mr. Dietrich and others that unless = paid up their 
dues, they might lose their job; is that right? A. That's right, they 


might lose their job. 

Q. And after that, Mr. Dietrich gave you some money which you 
turned over to the union? A. That's right. 

Q. You got a receipt and gave it mckto him? A. I got a receipt 
for that money and gave it back to him. That's right. 

Q. I assume that you were familiar with the contract between your 
employer and the union? A. I think Iam. 

Q. You read it? A. Yes. 

Q. You ve a copy of it lassume? A. I haven't got a copy with me. 

Q. You do have a copy in your possession if not immediately on you? 
A. Oh, yes, I keep it with me at work. 


x * * 
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MATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 


Where charge is filed by a labor organ ion, Or en individusel or 
group acting on its behalf. a compleint 

not be issued unless the charging party 

national labor organisation of which 17 30 

ent unit Beve complied with Section 9 fy 

National Labor Relations Act. “7 


STRUCT IONS: 
¢ for each organ: 
with the ILRB regional director for the region in which the alleged 
practice occurred or is occurring. 


| ___———_____8. LABOR ORGABIZATION OR ITS AGERTS AGAINST WHICH CHANGE 13 BROW ——— 
TAUPFT ORS, TEA STERS AND WSLS PCry: CAL 50. 2 
affiliated with INTERNAT’ ORAL BROTID: HOOD OF TEAYST FS, 
CHA TRI RS, AND WARMIMICSHYEN AND IL? BS OF ATESICA. 


THE ABOVE-NAMED ORGAMIZATIONCS) OR ITS AGENTS MAS (wave) CRGAGCO 1 AND 1S (ARE) EmGaGias ia ® LasoR PRACTICES 

WITHIN THE MEANING OF SECTION 8(b) SUBSECTION(S) ma ..OF TmE MATIOMAL LABOR RELATIONS ACT, 

AND THESE UNFAIR LABOR PRACTICES ARE UNFAIR LABOR PRACT! mG OF TmE ACT. 

2. BASIS OF THE CHARGE (Be specific ae to fectea, nemee, addre le 

1. The above union and Allied Constr.ction Paployers associat-on 

signed an all-union shop agreement and it becane effective on or 
abovt August 14, 1963. Arthur A. “istrich wes an ermloyce of 
State Sand and Gravel Company at 10833”. Watertown Plank Pd, *il- 
waukee, <isconsin, a meuber of Allie’ Construction !rmloyers Assoc 
jation. The above union demanded un.on dues from arthur Ao Dietrich 
fron the yesr 1959 when he quit being a nenber of the unicn to Aug 
ust 1968. Dietrich nade an offer of dues for the period of the 
alleunion shop but the union refueced the duos in lat} Avetst or 
early Ceptenber of 1968. The Union had tin dismissed frow his jod 


Fred H. Sinner was employed at Killviow Sand and Gravel Corporation 
also a member of the Allied Construction FPaployers issocieti.n, i 
address 20695 W. National Ave., Nex Rerlin, wisccnsin. H. Sin 
ner quit the unicn in 1959 and also quit paying dues zt that time. 
after Agrust 14, 1963 the union dem:-nded th:t he pay z11 retrcactive 
dues from 1959, he refused to ocy and offered to pay c:rrent dues 
from August 1963, and also to vay the initiation fee .o the abovc 
union, The union had him disniseed from his onploynent for refusi 
to nry the retrdactive dues. 


Both men, Dietrich and Sinner, were disnissed Octobcr 18, 1963. 


(1) State Send 2nd Gravol Company (2) Millview sand and Gravel Corp. 

*- MOCATHPA RSS, Watertown Pima Pose’ 2069f “. Nations? Avene 
Yilwav.ee, “isccnsin Now Serlyn, “isconsin 

= TYPE OF CSTABLISMMENT (Factory. eine, whele- 6, IOCNTIFY PRINCIPAL PROCU Om seavice ! 


rotors Btn & ractory Conercte 


+ PULL MAME OF PARTY FILING CHARGE 


Fred He. sinner and arthur A. Dictrich 
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i 


(Tele eo offices, if ony) | 
iy. 3. COMB. TITLE 18. SECTION 1003) 
j ro 910206 


G. C. Exh. 1(a) (dup) 


G. C. Exhibit No. 1(b) 


NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 
[SEAL] Midland Building, 176 West Adams Street 
Chicago 3, Illinois 
April 15, 1964 


Chauffeurs, Teamsters And Helpers "General" Local 

No. 200 affiliated with International Brotherhood of 

Teamsters, Chauffeurs, And Warehousemen And 

Helpers of America 

816 West National Avenue 

Milwaukee, Wisconsin Re: State Sand and Gravel Company 
and Hillview Sand and Gravel 

Corp., Case No. 13-CB-1654 


Gentlemen: 


This is to inform you that a charge, a true copy of which is 
enclosed was filed in the above-entitled matter. Also enclosed for 
your information is a Notice outlining procedures followed in the in- 
vestigation of unfair labor practices and disposition of such charges. 


This case has been assigned to Michael O. Miller who will 
contact you at some time during the investigation of this matter. 
Please cooperate with him so that we may have the benefit of your 
account of the facts herein to assist us in our initial determination 
of this matter. 


I would appreciate receiving from you promptly a full and 
complete written account of the facts and a statement of your position 
in respect to the allegations set forth in the charge. 


Very truly yours, 


/s/ Ross M. Madden 
Regional Director 
Enclosures (2) 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


I certify that I served the above-referred to charge this day by post- 
paid registered mail on the addressee named above, together with a 
transmittal letter of which this is a true copy. 


/s/ Dorothy E. Sporrer 
Subscribed and sworn to before me this 16th day of April, 1964. 


/s/ Julia Dencker 
Designated Agent 


G. C. Exhibit No. 2 


WISCONSIN ADMINISTRATIVE CODE 

Wisconsin Employment Relations Board 

GENERAL RULES AND REGULATIONS | 
STATUTES 


111.06 What are unfair labor practices. aj eos 
* * * x a 

(c) 1. * * * an employer shall not be prohibited from 
entering into an all-union agreement with the representatives 
of his employes in a collective bargaining unit, where at least 
two-thirds of such employes voting (provided such two-thirds 
of the employes also constitute at least a majority | of the em- 
ployes in such collective bargaining unit) shall have voted af- 
firmatively by secret ballot in favor of such all-union agree- 
ment in a referendum conducted by the Chow * 


REGULATION OF IND Y 


111,06 *** Any all-union agreenjent in existence on 
May 5, 1939, and renewed or amended continuously since that 
time shall be deemed valid and enforciblefin all respects. big 


construction sites, to negotiate, execute 
union agreement with a labor nization which has not been 


subjected to a referendum vote as provided in this See 


G. C. Exhibit No, 3 


1962——1965 
TRUCK DRIVERS BUILDING 
TRADES LABOR AGREEMENT 


LOCAL 200 
L B. of T. C. W. and H. of A. 


This Agreement made and entered into this Ist day of June, 1962, 
by and between ALLIED CONSTRUCTION EMPLOYERS ASSOCIATION 
OF MILWAUKEE, hereinafter referred to as the "Employer," and CHAUF- 
FEURS, TEAMSTERS AND HELPERS "GENERAL" LOCAL UNION NO. 200 
of the LB. of T.C.W. & H. of A. hereinafter referred to as the "Union," 
both of the County of Milwaukee, State of Wisconsin. 


WITNESSETH: 


That the parties hereto, for and in consideration of the mutual prom- 
ises and obligations hereinafter imposed, and mutual benefits derived, 
agree to and with each other as follows: 

* * * 
ARTICLE II 
RECOGNITION AND UNION SECURITY 


Section 1. 


*x * * * x 


(b) All present employees who are members of the Union on the 
effective date of this subsection shall remain members of the Union in 
good standing as a condition of employment. All present employees who 
are not members of the Union and all employees who are hired hereafter 
shall become and remain members in good standing of the Union as a con- 
dition of employment on and after the 31st day following the beginning of 
their employment or on and after the 31st day following the effective date 
of this subsection, whichever is the later. The provisions of this subsec- 
tion shall not be enforced unless the requirements of state law, if any, 


are met. 
* * * * 


? 


(e) Nothing contained in this Section a be construed SO as to re- 
quire the Employer to violate any applicable yi 


* * * * 


ARTICLE Iv_ ; 
STEWARDS 


The Employer recognizes the right of es to designate a job 


steward and alternate from the Employer's sc:jiority list, 


The authority of job stewards and alte nites so designated by the 
= following @ .ties and 


Union shall be limited to, and shall not excee 
activities: 
(a) The investigation and presentation grievances to his Employ- 
er or the designated company representative i — with the pro- 
visions of the collective bargaining agreement;. | 

(b) The collection of dues when authorizi1 by appropriate Local 
Union action; | 

(c) The transmission of such messages 4nd information which 
shall originate with, and are authorized by the Local Union, or its offi- 
cers, provided such messages and information 

1, have been reduced to writing, or ’ 

2. if not reduced to writing, are of a rotftine nature and do not 
involve work stoppages, slow downs, refusal to handle goods, 
or any other interference with the Employer's business. 

Job stewards and alternates have no authority to take strike action, 
or any other action interrupting the Employer's business, except as au- 
thorized by official action of the Union. | 

The Employer recognizes these limitations upon the | authority of 
job stewards and their alternates, and shall not hold the Union liable for 
any unauthorized acts. The Employer in so recognizing such limitations 
Shall have the authority to impose proper discipline, including discharge, 
in the event the shop steward has taken unauthorized strike action, slow 
down, or work stoppage in violation of this Agreement. | 


* * * * | a 
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ARTICLE XVII 
HEALTH AND WELFARE BENEFITS 


Section 1. Effective July 30, 1962, the Employer shall contribute 
to the Milwaukee Area Truck Drivers Health and Welfare Fund, the sum 
of Three Dollars ($3.00) per week for each employee covered by this 
Agreement who has been on the payroll thirty (30) days or more. Effec- 
tive February 1, 1963, weekly contributions shall be increased to Three 
Dollars and fifty cents ($3.50) per week. 


Section 2. By the execution of this Agreement, the Employer au- 
thorizes the Employers’ Associations which are parties hereto to enter 
into appropriate trust agreements necessary for the administration of 
such fund and to designate the Employer Trustees under such agreement, 
hereby waiving all inotice thereof and ratifying all actions already taken 
or to be taken by such Trustees within the scope of their authority. 


Section 3, If an employee is injured on the job, the Employer shall 


continue to pay the required contributions until such employee returns to 
work; however, such contributions shall not be paid for a period of more 
than six (6) months. 


Section 4. If an employee is absent because of illness or off-the- 
job injury and notifies the Employer of such absence, the Employer shall 
continue to make the required contributions for a period of four (4) weeks. 


* * * * * 


G. C. Exhibit No. 5-A 


WISCONSIN EMPLOYMENT RELATIONS BOARD 


Room 400, 121 S. Pinckney Strget 
MADISON 3, WISCONSIN 


August 14, 1963 


Mr. Lee Polacheck, Executive Secretary 

Allied Construction Employer's Association, Inc} 
1215 West Galens 

Milwaukee, Wisconsin ; 


‘ 


Gentlemen: 


We are enclosing a copy of the Certification of Referendum 
issued by the Board in the above entitled matter. — 


Very truly yours, 


WISCONSIN EMPLOYMENT 
RELATIONS BOARD | 


/s/ Walter Kwapil 

Secretary 
WK:bk ; i 
Enclosure 


ce: Mr. Henry Kucera, Teamsters "General" Local Union No. 200, 
816 West National Avenue, Milwaukee 4, Wisconsin 


Mr. David L. Uelmen, Goldberg, Previant & Uelmen, — 
511 Warner Theatre Building, Milwaukee, Wisconsin 


Mr. J. L. Bernheim, Lamfrom & Peck 
208 East Wisconsin Avenue, Milwaukee 2, Wisconsin 


G. C. Exhibit No. 5-B 


STATE OF WISCONSIN 


BEFORE THE WISCONSIN EMPLOYMENT 
RELATIONS BOARD 


ALLIED CONSTRUCTION EMPLOYER'S ° 
ASSOCIATION, INC, OF MILWAUKEE and ° 
CHAUFFEURS, TEAMSTERS & HELPERS ° 
"GENERAL" UNION, LOCAL NO. 200 


For a Referendum on the Question of an : Case II 
All-Union Agreement between 2 No. 8560 R-3512 


ALLIED CONSTRUCTION EMPLOYER'S Decision No. 6420 
ASSOCIATION, INC. OF MILWAUKEE, 
Employer 


and CHAUFFEURS, TEAMSTERS & 
HELPERS "GENERAL" UNION, LOCAL 
NO. 200, Union 


CERTIFK-ATION OF REFERENDUM 


Pursuant to a Direction of Referendum made by the Wisconsin 
Employment Relations Board in the above entitled case, the Board con- 
ducted a referendum pursuant to Section 111.06, Wis.Stats. The purpose 
of the referendum was to determine whether or not the required number 
of the eligible employes of the above Employer, in the collective bargain- 
ing unit set forth in the Board's Direction, favored an "All-Union Agree- 
ment" between the Employer and Union named above. 

The result of the referendum was as follows: 

1. Total number eligible to vote 

Total ballots cast 
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5. Total valid ballots counted..... -- 2. 404 
6. Ballots cast in favor of an "All-Union Agreement" --- 360 
7. Ballots cast against an "All-Union Agr’ | 44 


NOW, THEREFORE, by virtue of and pursuant to the power vested 
in the Wisconsin Employment Relations Board by Section 111.06, Wis. 
Stats. | 


Ir IS HEREBY CERTIFIED that the required number of the eligi- 
ble employes in the collective bargaining unit designated -n the Board's 
Direction of Referendum voted in favor of an "All-Union Agreeme td 
between the Employer and the Union; and the Employer may, therefore, 


enter into such agreement. ; 


© 


WISCONSIN EMPLOYMENT 
RELATIONS BOARD 


By /s/ Morris Slavney 
Given under our hands and seal Chairman 


at the City of Madison, Wisconsin, =. 4g anders oi 
this 14th day of August, 1963. Commissioner | 
: | 


G. C. Exhibit No. 6 


TEAMSTERS "GENERAL" LOCAL UNION No. 200 
Affiliated with 
L B. of T. C. W. & H. of A. 


Roy C. Lane, President 816 W. National Avenue 
Frank H. Ranney, Secretary-Treasurer Mitchell 5-2190-3 
Milwaukee 4, Wis. 


October 22, 1963 


ARTHUR DIETRICH 


January 1961 : January 1962 $7.00 
February 1962 $7.00 
March 1962 $7.00 
April 1962 $7.00 
May 1962 $7.00 
June 1962 $7.00 
July 1962 $7.00 
August 1962 $7.00 
September 1962 $7.00 
October 1962 $7.00 
November 1962 $7.00 
December 1962 $7.00 


BREE 
333 


3ss 


$6. 
$6. 
$6 


00 
$6.00 
‘$6.00 
$6.00 
$6.00 
$6.00 


Our dues were increased to $6.00 a month in January 1962. 

The above amounts are including a $1.00 a month fine for all delinquent months 
except the current month of October. This member will be charged these as- 
sessments until he has paid up to date in the current month. 


Local 200 


Rosemary 


G: C. Exhibit No. 7 


TEAMSTERS "GENERAL" LOCAL UNION No. 200f 
Affiliated with 
I. B. of T. C. W. & H. of A. 


Roy C. Lane, President 816 W. National Avenue 
Frank H. Ranney, Secretary-Treasurer Mitchell 5-2190-3 
Milwaukee 4, Wis. 


Gentlemen: 
This is to inform you that your employee | 
has been suspended from our Union for non-payment of dues. In accord- 


ance with our labor agreement, please remove him from employment. 


Very truly yours, 


TEAMSTERS "GENERAL LOCAL 
NO. 200 — 
| 
/s/ Frank H. Ranney 
Sec. — Treas. fe 


ei 


| 
G. C. Exhibit No. 8 


TEAMSTERS "GENERAL' LOCAL UNION No. 200 
Affiliated with t 
I. B. of T. C. W. & H. of A. | 
i 
Roy C. Lane, President 816 W. National Avenue 
Frank H. Ranney, Secretary-Treasurer Mitchell 5-2190-3 
Milwaukee 4, Wis. 


Dear Sir and Brother: 


This letter is to inform you that you have been suspended from this Union 
for non-payment of dues. Unless you come to our office within a period of 
one week and make arrangements for reinstating yourself, your employer 
will be notified and you will be removed from your job. 


Fraternally yours, | 


TEAMSTERS "GENERAL" LOCAL 
NO. 200 | 


/s/ Frank H. Ranney 
Sec. — Treas. 
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TEAMSTERS "GENERAL" LOCAL UNION No. 200 
Affiliated with 
L B. of T. C. W. & H. of A. 


Roy C. Lane, President 816 W. National Avenue 
Frank H. Ranney, Secretary-Treasurer Mitchell 5-2190-3 
Milwaukee 4, Wis. 


October 16, 1963 


Mr. Thomas Mc Ginn 
2665 North 35th Street 
Milwaukee, Wisconsin 


Dear Sir: 


This is to confirm our conversation of this morning wherein I explained 
to you that Arthur A. Dietrich, an employee of State Sand & Gravel, is 
in arrears with his dues in the amount of $264.00. In order for Mr. 
Dietrich to continue his employment with State Sand & Gravel Company, 
it will be necessary that he pay this arrears in monthly installments at 
not less than $25.00 a month. 


In addition to the monthly installments, Mr. Dietrich will have to pay 
his current dues, which because of the arrears, amounts to $7.00 a 
month. 


Very truly yours, 


TEAMSTERS "GENERAL" LOCAL 
NO. 200 


/s/ Frank H. Ranney 
Sec. — Treas. 
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TEAMSTERS "GENERAL" LOCAL UNION No. ook 
Affiliated with 

I. B. of T. C. W. & H. of A. § 


a ee 


Roy C. Lane, President 816 W. National Avenue 
Frank H. Ranney, Secretary-Treasurer Mitchell 5-2190-3 
Milwaukee 4; Wis. 


October 15, 1963 


Hillview Sand & Gravel 
836 North 12th Street 
Milwaukee, 3,Wisconsin 


Gentlemen: 


This is to inform you that your employees __J: Ladd 
has been suspended from our Union for non-payment of dues. In ac- 
cordance with our Labor Agreement, please remove him from employ- 
ment. 
| 
Very truly yours, 


TEAMSTERS "GENERAL" LOCAL 
i NO. 200 


/s/ Frank H. ey | 
Sec. — Tre 
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HILLVIEW SAND AND GRAVEL, INC. 
Complete Line of Sand and Gravel 
20695 W. National Ave. New Berlin, Wisconsin 


x“** xe x 


October 18, 1963 


Fred Sinner 
6361 S. 27th Street 
Hales Corners, Wisconsin 


Dear Sir: 


Under date of October 15, 1963 we received a letter from Local 

200 of the Teamsters Union advising that you had been suspended 
and instructing us to remove you from our employment. Because 
of our union contract, and the recent referendum of Local 200, we 


are hereby permanently discharging you from our employment 
effective October 21, 1963. 


Yours very truly, 
HILLVIEW SAND & GRAVEL CoO. 


/s/H. C. Bartelt 
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Respondent's Exhibit No. 1 


EXCERPTS FROM 
AFFIDAVIT 


I, FRED H. SINNER, live at 6361 South 27th Street, Maiwankee, 

Wisconsin. Telephone 761-0507. 
* * * * ea 

On October 7, or thereabouts, I took off early from work to go to 
the union hall. I went to the union hall about 3:00 P.M. and spoke to 
Mr. Ranney in his office with no one else present. I asked = what 
this business of paying up back union dues was all about. He said, 
"You are going to have to pay them up or you won't be working.” I told 
him that I didn't believe that I owed him any back dues. I offered to 
give the union $50 initiation fee plus the first manths dues, for Sepem- 
ber, that I would pay the dues back from when tie referendum was in 
force. He said, "No, you'l have to pay $330. t's your back dues 
from 1959." Isaid, "I'll see what can be done a it." and Left. 

On or about October 8, 1963, I received a tetter from the union 
informing me that I was suspended from the union for non-payment of 
dues and that unless I went to the union office within a week and made 
arrangements for the payment of dues and reinst ting myself, my em- 
ployer would be notified and I would be ae the job. 


* * * | * 


/s/ Fred H. Sianer 


[JURAT the 21st day of April, 1964] 


=) 


Respondent's Exhibit No. 2 


EXCERPTS FROM 
BY-LAWS 
of the 
TEAMSTERS "GENERAL" 
LOCAL UNION NO. 200 
Affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America 


= * x 


Article XXI 
STEWARDS 


Section 1. (a) Stewards are not officers or agents of the Local 
Union. They shall be selected and removed in such manner as the Local 
Executive Board may direct, and shall have such duties as the Executive 
Board may assign to them from time to time, except that 


* * a * * 


(f) Stewards and alternates shall not have any authority to handle 
funds, or any other property of this organization, collect any money, in- 
cluding initiation fees, dues, reinstatement fees, fines, or any other of 
the funds of the Union, nor shall they have authority in behalf of the Un- 
ion to transmit such funds to the Union. 


% % * 
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Respondent's Exhibit No. 7 


EXCERPTS FROM ~ 
AGREEMENT 


THIS AGREEMENT made and entered into this 25th day of July, 
1938, by and between BUILDING TRADES EMP, ASSN. OF MILW., 
hereinafter to be known as the Employer, and the L B. of T. C. 8. & H. 
of A., CHAUFFEURS, TEAMSTERS AND HELPERS "GENERAL" LOCAL 
NO. 200, hereinafter known as the Union, both of the es; and County of 
Milwaukee and the State of Wisconsin. : 

* * * * 

ARTICLE 2. The Employer agrees to employ only members in 
good standing of the Truck Drivers Union, who are in possession of the 
regular working card of the said Union and also to comply with the work- 
ing rules of the Union. 

* * *x * * 

ARTICLE 7. k is agreed by both parties hereto, that this agree- 
ment shall remain in full force and effect from the date of same until 
APRIL Ist, 1939. Parties to this agreement further agree that the Arbi- 
tration Board shall meet and complete a new nexcomena. on or before 
MARCH Ist, 1939. 


L B.of T.C.S. & H. of A., BUILDING TRADES EMP. 
CHAUFFEURS, TEAMSTERS AND ASS'N OF MILWAUKEE 
HELPERS "GENERAL" LOCAL 

NO. 200 of Milwaukee, Wisconsin FOR THE EMPLOYER: 


/s/ Wm. Nagorsne /s/ S. M. Siesel 


Secy. Treas. Pres. 


/s/ Rudolph Biersach 
cy. i 


AVAILABLE 
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Respondent's Exhibit No. 8 
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EXCERPTS FROM 
INTERIM LABOR AGREEMENT 


THIS AGREEMENT is made this _day of , 1955, 
by and between ALLIED CONSTRUCTION EMPLOYERS ASSOCIATION, 
INC., hereinafter referred to as "ACEA" (successor to Building Trades 
Employers" Association of Milwaukee), and CHAUFFEURS, TEAMSTERS 
and HELPERS GENERAL LOCAL NO. 200, LB. of T.C.W. and H. of A., 
hereinafter referred to as the "Union." 


WHEREAS, the parties hereto have for many years maintained col- 
lective bargaining relations for and on behalf of their members and en- 
tered into basic written labor agreements, as supplemented and extended 
by Interim Agreements, the last of which expired March 31, 1955; and 


WHEREAS, the parties have continued since March 31, 1955 to oper- 
ate under the aforesaid agreement, as amended; and 


WHEREAS, the parties hereto have engaged in an earnest effort to 
formulate a new labor agreement for the benefit of their respective mem- 
bers; 

NOW, THEREFORE, IT IS MUTUALLY AGREED and understood by 
and between the parties hereto that: 


* * * 


SECTION II 
GENERAL PROVISIONS 


This agreement shall be binding upon the parties, their successors 
and assigns, and shall continue in full force and effect until May 31, 1956. 
Since it is the intention of the parties to settle and determine for the term 
of this agreement all matters constituting the proper subjects of collec- 
tive bargaining between them, it is expressly agreed, except as heretofore 


provided, that there be no reopening of this agreement for any matter 


pertaining to rates of pay, wages, hours of work, or other terms and con- 
ditions of employment, or otherwise, during the term of this contract. 


Dated this day of 


CHAUFFEURS, TEAMSTERS AND 
HELPERS GENERAL LOCAL NO. 
200, LB. of T.C.W. and H. of A. 


By /s/ F. H. Ranney 


Sec.-Treas. 


EXCERPTS FROM 


, 1955. 


ALLIED CONSTRUCTION 
EMPLOYERS ASSOCIATION, INC. 


By /s/ Roland J. Teske 
' President 


/s/ Fred H. Bartz 
| Secretary 


Respondent's Exhibit No. 9 
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1959—— 1962 


TRUCK DRIVERS BUILDING TRADES 
LABOR AGREEMENT 


LOCAL 200 
LB. of T.C.W. and H. of A. 
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TRIAL EXAMINER'S DECISION 
Statement of the Case 


This proceeding was held before Trial Examiner W. Gerard Ryan 
at a hearing in Milwaukee, Wisconsin, on September 2-3, 1964, on the 
complaint of General Counsel as amended at the hearing and the answer 
of Chauffeurs, Teamsters and Helpers "General" Local No. 200 herein 
called the Respondent. The issue litigated was whether the Respondent 
violated Section 8(b)(2) of the act.2/ The parties waived oral argument. 
The General Counsel and the Respondent have filed briefs. 

Upon the entire record in the case and from my observation of the 
witnesses, I make the following: 


Findings and Conclusions 
L_ The business of the Employers 


Hillview Sand and Gravel, Inc., herein referred to as Hillview is 
and has been at all times material herein a corporation duly organized 
under and existing by virtue of the laws of the State of Wisconsin. 

State Sand and Gravel Company herein referred to as State is and 
has been at all times material herein a corporation duly organized and 
existing by virtue of the laws of the State of Wisconsin. 

At all times material herein Hillview has maintained its principal 
office and place of business at 20695 West National Avenue in the city of 
New Berlin, State of Wisconsin, herein called Hillview plant and is and 
has been at all times material herein engaged at said plant and location 
in the manufacture, sale and distribution of sand and gravel and related 
products. 

At all times material herein State has maintained its principal of- 
fice and place of business at 10833 West Watertown Plank Road in the 


= 
e The charge was filed on April 13, 1964; and was served on the Re- 
spondent on April 15, 1964. The complaint issued on June 4, 1964. 
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city of Milwaukee, State of Wisconsin, herein called the State plant and 


is and has been at all times material herein engaged at said plant and 
location in the business of mining and the manufacture, sale and distri- 
bution of concrete and related products. 

During the past year Hillview in the course and conduct of its busi- 
ness operations purchased, transferred and delivered to Hillview plant 
sand, gravel and other goods and materials valued in excess of $75,000 
of which goods and materials valued in excess of $50,000 were received 
from other enterprises located in the State of Wisconsin which other en- 
terprises had received said goods and materials directly from States 
other than the State of Wisconsin. 

During the past year State in the course and conduct of its busi- 
ness operations purchased, transferred and delivered to State plant 
trucks and other equipment and goods and materials valued in excess 
of $75,000 of which trucks, equipment, goods and materials valued in 
excess of $50,000 were transported to said plant from and received 
from other enterprises including inter alia International Harvester Com- 
pany and Rex Chain Belt Company located in the State of Wisconsin 
which other enterprises had received the said goods and materials di- 
rectly from States other than the State of Wisconsin. | 

State and Hillview are and have been at all times material herein 
members of the Allied Construction Employer Association, an associa- 
tion organized for the purpose, inter alia, of engaging in collective bar- 
gaining on behalf of its members. 

During the past year the various members, of the Allied Construc- 
tion Employers Association, all located within tife State of Wisconsin, 
have purchased, transferred and delivered to their respective facilities 
within the State of Wisconsin in excess of $50,000 worth of goods and 
materials from points outside the State of Wisconsin. : 

Hillview, State and Allied Construction Employers Association 
are now and have been at all times material herein each individually 
and all collectively an employer engaged in commerce atin the mean- 
ing of Section 2(6) and (7) of the Act. 
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IL The labor organization involved ' 


Respondent is and has been at all times material herein a labor 
organization within the meaning of Section 2(5) of the Act. 


Ii. The unfair labor practices 


The complaint alleged and the answer denied that on or about 
October 18, 1963, the Respondent caused or attempted to cause Hillview 
to discharge employee Fred H. Sinner and State to discharge and/or re- 
duce the seniority of Arthur A. Dietrich because they failed and refused 
to pay dues to Respondent for a period during which there was no valid 
union security agreement as required by Section 8(a)(3) of the Act. 

The complaint was amended at the hearing to allege that Respond- 
ent on or about October 18, 1963, caused or attempted to cause Hillview 
to discharge Sinner and caused or attempted to cause State to discharge 
or reduce the seniority of Dietrich because they failed to pay fines to 
the Respondent. 

Respondent objected to the amendment of the complaint on the 
ground that there is nothing in the charge to sustain or permit the amend- 
ment to the complaint and therefore the amendments are barred by Sec- 
tion 10(b) of the Act. The Respondent further contended that there is no 
charge that alleges the facts alleged in the amendments; that there is no 
charge even remotely referring to the question of fines; and by such 
amendment the question of fines completely changes the General Coun- 
sel's theory in the original complaint which the Respondent asserts is 
different from the question of fines as the night from day. I permitted 
the amendment of the complaint. 

Since the charge was served on April 15, 1963, the 6-month period 
under Section 10() of the Act began on October 15, 1963.2/ Ifind no 
merit in the objection by the Respondent that the complaint is barred by 


SSS 
2/' Local 369, IBEW, 143 NLRB 1297, 1301 (obviously November 11, 
should read October 11, in line 6, page 1301). 
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Section 10(b) of the Act. The letters from the Respondent requesting the 
discharges were mailed on October 15, 1963, and received by Hillview 
and State on October 16. 

Respondent is the collective-bargaining ri presentative of the truck- 
drivers, warehousemen and helpers employed by the members of the Al- 
lied Construction Employers Association. Hillyjiew and State the respec- 
tive employers of Sinner and Dietrich are members of the: above associ- 
ation and are parties to the collective-bargainirt agreement between the 
association and Respondent. | 

The collective-bargaining agreement nial in effect was exe- 
cuted on August 6, 1962, with a term extending to May 31, 1968. The pre- 
ceding agreement had terminated on May 31, 1962, and at the expiration 
of that agreement a strike had occurred, Respondent has had a collective- 
bargaining relationship with the building industry in Milwaukee Since 1938 
and contracts with it each year since then. 

The current labor agreement between Respondent and the associa- 
tion contains, inter alia, the following provisions: | 


ARTICLE I 


Recognition and Security Sectjon 1. 

(a) ... 

(b) All present employees who aregmembers of the Union 
on the effective date of this subsection shall remain members of 
the Union in good standing as a condition of employment. All pres- 
ent employees who were not members of the Union and all employ- 
ees who are hired hereafter shall become and remain members in 
good standing of the Union as a condition of employment on and 
after the 31st day following the beginning of their employment or 
on and after the 31st day following the effective day of this subsec- 
tion, which ever is later. The provisions of this subsection shall 
not be enforced unless the requirements of the State law, if any, 
are met, 
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Wisconsin law requires that before a union and an employer may 
enter into an "all Union" agreement, a referendum must be held wherein 
a two-thirds majority of employees voting approve such an agreement. 
(Wisconsin Administrative Code Section ERB 111.06(1).) The amended 
statute further provides that any "all Union" contract in existence on 
May 5, 1939, and renewed or amended continuous since that time shall 
be deemed valid and enforceable in all respects. The amended statute 
continues "Et isnotaviolationof any provision of this chapter for an em- 
ployer engaged primarily in the building and construction industry where 
the employees of such employer in a collective-bargaining unit usually 
perform their duties on building and construction sites, to negotiate, exe- 


cute and enforce an all union agreement with a labor organization which 
has not been subject to a referendum vote as provided in this subchapter." 
The Respondent in its answer asserted that the National Labor Re- 
lations Board lacks jurisdiction over the subject matter of the issue 
raised in the charge and complaint. The General Counsel contends that 


the union security agreement between Respondent and the association, 
binding Hillview and State, by its terms, could not be enforced or applied 
until the requirements of State law had been satisfied, The Respondent 
contends that under Wisconsin law a referendum was unnecessary in view 
of the fact that the contracts with union security provisions were valid 
under Wisconsin law without a referendum. The Respondent claims that 
it did not have the obligation to participate in the referendum which was 
held in 1963 and that the agreement was in continuing compliance with 
State and Federal law at all times material to this proceeding. 

I find it unnecessary to make any finding which requires interpre- 
tation of State law that the collective-bargaining agreement was or was 
not legal prior to the referendum in August 1963. It is sufficient for the 
purposes of this case that the Respondent was demanding dues at least 
for a period from June 1, 1962, to August 6, 1962, during which time 
there was no collective-bargaining agreement in effect. Whether or not 
the Respondent is legally entitled to dues under the union security 
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provision in prior contracts antedating the os es is a matter for 


the proper State tribunals. A union may impose; dues, initiation fees, 
fines, etc. as to its membership but under Boart' case law may not con- 
dition employment rights on payment of fines. In short, this case as 
hereinafter found presents the situation where the Respondent sought 
and obtained the discharges of Sinner and Dietrgch for nonpayment of 
fines and for nonpayment of dues for a period ing which no collec- 
tive-bargaining agreement was in existence (Juae 1, 1962 to August 6, 
1962). | 

In August 1963, the first Wisconsin Empldyment Relations Board 
referendum on the question of an all union agreement was held among 
the employees of the association. The vote favered the all union agree- 
ment and that result was certified on August 14, 1963. | 

Prior to October 15, 1963, neither State nor Hillview had been re- 
quested by Respondent to enforce any union-security oFEES through 
the discharge of nonmember employees. 

Fred H. Sinner began working for Hillview as a truckdriver in 
1956. He was a member of Local 695 Teamsters when he started this 
employment. Sometime in 1958 he transferredgo Respondent Local 200. 

Sinner paid dues to the Respondent for ut 10 months. The last 
time he paid any dues to the Respondent (except for an ESE pay- 
ment) was in October 1959. 

As of October 1963, Sinner according to Respondent’ s computations 
was approximately $330 in arrears. That amount was computed as fol- 
lows: Prior to December 1, 1961, Respondent's dues were $5 per month 
if paid currently and $6 per month if 3 or more months in arrears; after 
January 1, 1962, the dues were $6 per month and $7 per month if delin- 
quent. The dues Sinner allegedly owed included the $1 per month increase 
because he was in arrears. 

About 2 weeks before the referendum Sinner had a conversation 
with Respondent's steward at Hillview. Moczynski the steward told Sin- 
ner in a conversation about the referendum vyde better pay up your union 
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dues if you intend to keep on working here."" In the week following the 
referendum Moczynski told Sinner that unless he paid up his back dues 
he probably wouldn't be able to work at Hillview any longer. 

On October 4, 1963, Respondent sent letters to those employees 
who had failed to pay dues informing the employees that they had been 
suspended for nonpayment of dues and told them to report to the union 
office within a week to avoid losing their jobs. The letter was signed 
by Ranney secretary and treasurer of the Local. 

On October 15, 1963, Respondent sent Hillview, Sinner's employ- 
er, a letter requesting Sinner's discharge. 

On October 18, 1963 (Friday), a day on which he worked Sinner 
‘was informed by his employer Mr. Bartelt that Hillview would have to 
send him a letter of discharge. On October 19, 1963, Sinner received 
a letter from Hillview stating: 

Under date of October 15, 1963, we received a letter from 

Local 200 of the Teamsters’ Union advising us you had been sus- 

pended and instructing us to remove you from our employment. 

Because of our union contract, and the recent referendum of Lo- 

cal 200, we are hereby permanently discharging you from our 

employment effective October 21, 1963. 

About a week following the referendum Sinner testified that 
Steward Moczynski asked him why he did not go down and pay up his 
dues and that Sinner replied that he would not pay them. Moczynski 
replied that he probably would not be able to work there any longer if 
he did. 

Sinner testified that on September 27, he went to the union hall 
and asked for Ranney. He was told he was not in and Sinner testified 
he returned the next day. Sinner continued to testify that on October 
7, 1963, he went to'the union hall in the neighborhood of 3 or 3:30 or 
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4 o'clock in the afternoon.2/ He testified he asked Ranney "What this 
business of back dues was all about; that Ranney explained he would 
have to pay $330 or he probably would be discharged. Sinner testified 

he told Ranney he did not think they were entitled to those dues and told 
Ranney he would pay an initiation fee plus dues back to the referendum. 
Sinner testified that Ranney said he could not accept that; he would have 
to pay $330. Sinner continued to testify that he worked on October the 
18th and one of his employers, Mr. Bartelt, mentioned be would have to 
send him a letter of discharge. Between 3 and 4 p.m. that afternoon 
after Bartelt had spoken to him Sinner testified he told Moczynski that 
he had got the letter and Moczynski advised nish to go to the union office. 
Sinner thereupon went to the union office and offered to pay Johannes an 
initiation fee plus dues back to the referendum but Johannes Said he owed 
$330 and could not accept. 32/ Sinner continued to testify that he received 
a letter from the employer on October 19, concerning his discharge; that 
he went to the union office three times on October 21, and told Johannes 
he would pay the initiation fee plus dues back to the referendum but Johan- 
nes said he could not accept it. When Johannes said that Sinner had to 
pay $330 Sinner replied that he would not buy the job. Sinner testified 
that he saw Johannes on two further occasions that day at the union hall 
and again repeated his offer to pay an initiation fee and dues back to the 
referendum but Johannes said there was nothing he could do for him un- 
less he paid the $330; whereupon Sinner walked out. Sinner testified that 
he had no conversations with Johannes until after he was discharged, At 
one part of his testimony he denied that it was not until after he was dis- 
charged that he saw Ranney. From the record it can be established that 


ber 17, was the only day he punched out early went to the union office 
arriving there after 3 p.m. and talked to Ranney! for the first time. Ran- 
ney testified October 17, was the only time he saw Sinner at the union of- 
fice. 


3a/ 


SS 
3 Later in his testimony Sinner admitted af it is possible that Octo- 


"Clarence Johannes was a business representative of Respondent." 
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the first time that Sinner saw Ranney was on October 17, 1963. Ranney 
testified that on October 17, 1963, Sinner came to the office but did noth- 
ing but rave and rant about the illegality of the referendum and Ranney 
ordered him to leave. Ranney testified that Sinner did not make any of- 
fer to pay his dues, On further cross-examination by the Respondent 
when called during the presentation of the Respondent's case Sinner tes- 
tified that it is possible October 17, 1963, was the only day he punched 
out early and went to the union office arriving there sometime after 3 
o'clock in the afternoon and talked to Ranney for the first time. Thus I 
find that on the basis of Ranney's testimony and Sinner'’s concession that 
October 17, was the first time Sinner talked to Ranney, which would be 

2 days after the Respondent's letter requesting his discharge was sent. 
I credit Sinner's testimony that Ranney told him on October 17, 1963, 
that Sinner would have to pay $330 or he probably would be discharged 
and that Ranney said he could not accept Sinner's offer to pay initiation 
fees plus the dues back to the referendum. 

Arthur Dietrich began working for State in the spring of 1957 as 
a driver. Some time after he became employed by State he joined the 
Respondent, paid his initiation fee anda couple of months’ dues. How- 
ever from 1959 until June 1963, Dietrich paid no money to the Union. 
His arrears were known to the Union before the WERB referendum but 
Respondent did nothing to seek Dietrich's discharge until after the ref- 
erendum. 

The dues of $264 by which Dietrich was in arrears included the 
$1 additional per month by which dues are increased when 3 or more 
months are in arrears. 

During the first part of June 1963, Dietrich was told by the Union 
Steward Michael O’ brenovich that the vote on the union shop question 
was possibly coming up and that all men should pay up their dues be- 
cause if it was voted in as a union shop “the fellow's that weren't paid 
up and had made no arrangements with the Union would probably be drop- 
ped out of their jobs or bumped down." Dietrich’s testified that he asked 
O’brenovich if he could just pay an initiation fee. 
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Dietrich made an agreement with O'’brenovich to pay whatever he 
could each payday on the back dues. O’brenovich told him that "it was 
agreed upon from the Union." Prior to the referendum Dietrich gave 
$25 to O'brenovich for the Union in two payments. One payment for $10 
and one payment for $15 which O'brenovich took fo the Union, procured 
a receipt, and gave the receipt to Dietrich. : 

During the first part of September 1963, oe was told by 
O'brenovich that the union shop had been approved and that! “all the fel- 
lows that were paying the back dues had to be caught up or they would 
either be laid off or bumped out of the Union.” 

After the second conversation with O’brenovich, Dietrich gave the 
steward a total of $20 which O'brenovich took to the Union on October 8, 
1963, and learned that the Union would not accept it. He was told that 
Dietrich would have to go to the Union himself. O’brenovich returned 
the $20 to Dietrich on October 11, and told him to go down to the Union 
and see Ranney on the following Tuesday at the meeting. E did not occur 
to Dietrich, according to his testimony, to go immediately to the Union 
because the steward had told him to see Ranney on October 15. 

Dietrich did not receive a copy of the Respondent's letter af Octo- 
ber 4, 1963, addressed to those members who were in arrears but other 


employees showed him a copy of it sometime between October 4, and 
October the 11th according to Dietrich's testimony. | 


Dietrich continued to testify that on the evening of October 15, 
1963, he went to the Respondent's office as the stew: rd had told him to 
do where he found a meeting was in progress. Dietrich asked for Ran- 
ney but was told he was not in but would be in the next day. Dietrich 
said he would return the following day. 

Under date of October 15, 1963, Respondent sent State a letter re- 
questing that they discharge Arthur Dietrich because he was not a mem- 
ber of the Union. : 

On the morning of October 16, 1963, Dietrich went to Respondent's 
office and had a conversation with Ranney. Ranney asked him what he 
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could do about paying his back dues. Dietrich informed him that he was 
under amortization and gave him the name of his attorney Thomas Mc- 
Ginn. 

Ranney called McGinn on the telephone and made an agreement for 
Dietrich to pay off his union dues at the rate of $25 per month. Ranney's 
agreement with McGinn, for Dietrich, was confirmed in writing at Mc- 
Ginn's request. That letter (G.C. Exhibit 9) states: 

This is to confirm our conversation of this morning wherein 
I explained to you that Arthur A. Dietrich an employee of State Sand 
and Gravel is in arrears in its dues in the amount of $264. In or- 
der for Mr. Dietrich to continue his employment with State Sand 
and Gravel Company, it will be necessary that he pay this arrears 
in monthly installments at not less than $25 per month. 

In addition to the monthly installments Mr. Dietrich will have 
to pay his current dues which because of the arrears amounts to 
$7 per month. 

McGinn also requested and received from Respondent a verification 
of the sum owed. That verification is in evidence as General Counsel's 
Exhibit No. 6 indicating that Dietrich owed a total of $264 in dues from 
November 1959, and stating in the last paragraph: 

The above amounts are including a $1 per month fine for all 
delinquent months except the current month of October. This mem- 
ber will be charged these assessments until he has paid up to date 
in the current month. seh 
Attorney McGinn made one $25 payment to the Union on Dietrich's 

behalf around the end of October 1963. Around the middle of October 
1963, State received a copy of Respondent's letter requesting discharge 
of Dietrich. Respondent did nothing to countermand this request notwith- 
standing the arrangement made with Dietrich for the payment of back 
dues. Dietrich worked all day on October 18, 1963. However he did not 
receive his starting time for the following Monday as was usual practice. 
On Monday, October 21, Dietrich waited at home for a call to go to work. 


117 


Failing to receive the call he telephoned ths head dispatcher and asked 
what was wrong and was told that he had be2n laid off because he had not 
been cleared by the Union. Dietrich then called Walter Retzlaff, State's 
superintendent and Retzlaff repeated what the dispatcher had told him. 
Retzlaff testified the only reason for discharging Dietrich was the letter 
requesting his discharge from the Respondent. 

Dietrich then went to see Retzlaff and was told that if he wanted to 
come back he would have to do so as a new man because the Union had 
demanded his layoff. Dietrich returned to work at State, as a new em- 
ployee, having lost all of his seniority on October 24, 1963. | He worked 
until November 12, 1963, and was then laid off for the rest of the season. 
It is uncontradicted in the record that had Dietrich not lost his seniority 
he would not have been laid off at that time. | 


Conclusions 


Sinner did not make any offer to pay his dues until October 17, 1963, 
assuming, arguendo, that he did on that date. His testimony that he of- 
fered to pay the initiation fee of $50 plus $6 dues from 30 days after the 
referendum is squarely contradicted by Ranney. In any event such tender 
would be too late as made after the Union's request for his discharge had 
been made by the Union and received by the Employer, if the Union's re- 
quest for discharge were lawful and solely for the reason of dues delin- 
quency. In General Motors Corporation, 134 NLRB 1107 the Board held 
at 1109 that an employee was delinquent in the payment of dues at the time 
the Union requested his discharge solely because of such delinquency; and 
if the Company had discharged him immediately upon receipt of the Un- 
ion's request the legality of both the request and the discharge could not 
have been questioned. In that case the Board held that the Union requested 
the discharge at a time when and solely because the employee was delin- 
quent in the payment of his dues; and that thereafter the employee offered 
to pay the Union the amount of its delinquency which offer the Union re- 
fused to accept and the Company thereafter discharged him. The Board, 
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overruling the Aluminum case4/ held that since the reason for the re- 


quested discharge was solely for dues delinquency and the offer to cure 
the delinquency was made only after such request for discharge there 
were no violations of Section 8(a)(1) and (8) and 8(b)(1)(A) and (2) of the 
Act. 

In the case at bar the question now presented is whether the com- 
plaint should be dismissed on the authority of the General Motors case 
Supra or whether this case is to be distinguished because of the fact that 
the “dues” delinquency also included monthly fines of $1 for each month 
after 3 months" delinquency and for the period June 1-August 6, 1962, 
which was not covered by a union-security agreement. The Union de- 
nied in its answer that it requested the discharges for unpaid dues prior 
to the referendum and the Respondent's brief (p. 17) contends that its 
Secretary-treasurer Ranney has denied under oath that either of the 
Charging Parties was discharged for failure to pay anything owing prior 
to the August referendum. 

Frank H. Ranney when called under Rule 43(b) by the General Coun- 
sel testified in part as follows: 

Q. To your knowledge did anyone from Local 200 or yourself 

ask Mr. Sinner be discharged for failure to pay dues at any- 
time prior to August 6, 1963? 
A. No. 
*x * aa 
Q. To your knowledge did Local 200 seek the discharge of Mr. 
Dietrich for his arrearages in dues prior to August 6, 1963? 

A No. 

But Ranney continued to testify that Dietrich as of October 1963, 
was in arrears in the amount of approximately $264 and Sinner was in 
arrears for approximately $330. 


SS 
4/ 112 NLRB 619, 621. 
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If the Union requested the discharges of Sinner and Dietrich solely 
for dues delinquency between the date of the referendum and October 15, 
it would be a lawful request and no question of fines would be involved 
because only $6 in dues for 1 month would be involved plus an initiation 
fee of $50. , 
Since the amount of dues after referen would be $6 and an initia- 
tion fee would be $50 it is obvious that the discharges of Sinner and 
Dietrich included monthly dues and fines for months before the referen- 
dum which fines were added to the monthly dues after dues were in ar- 
rears 3 months and also included the period during which there was no 
collective-bargaining contract. Ifind no merit to the Respondent's de- 
fense that it requested the discharges of Sinner and Dietrich only for 
their delinquency in dues following the referendum. This conclusion is 
fortified by the fact which is uncontradicted that on October 16, the Re- 
spondent and Dietrich entered into an arrangemen. whereby Dietrich was 
to pay his entire arrears of $264 at the rate of $25 per month until paid 
plus current dues monthly. Notwithstanding such arrangement although 
made after the date of the request for disc. wus received (October 
16, 1963), the Union did nothing to prevent the discharge of Dietrich who 
following his discharge was rehired as a new employee with loss of his 
accrued seniority. 

The conclusion that the Union was claiming dues prior to August 6, 
1963, is further fortified by the fact that in its Iptter of October 15, re- 
questing discharge, the Respondent stated tot Employers that Sinner 
and Dietrich had been "suspended from our univn for nonpayment of dues." 
According to the bylaws of Local 200, Article XIX (letter J) "any member 
who becomes three (3) months in arrears for dues, fines, etc., shall auto- 
matically stand suspended from this local union." Since 3 months had not 
elapsed between 31 days after August 6, and Ocipber 15, it is obvious that 


the nonpayment af dues2/ did and had to include some part of the period 


t 
7 
5/ The Respondent claimed Sinner owed $330 and Dietrich owed $264. 


+ 
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prior to August 6, including June 1 through August 6, 1962, when there 
was no collective-bargaining agreement. While the Union may have a 
right to collect back dues and fines, etc. as a debt owing to the organiza- 


tion, it may not condition employment rights on payment of this debt. 

In Pen and Pencil Workers Union, 91 NLRB 883 the Respondent 
requested the Employer to discharge one Becker on the ground that she 
had failed to pay the outstanding fine and she was discharged. The Board 
held that by causing the Employer to discharge Becker discriminatorily 
because she had been denied membership on some ground other than fail- 
ure to tenure periodic dues and the initiation fees uniformly required by 
the Respondent as/a condition of acquiring or retaining membership 
there, the Respondent violated Section 8(b)(2) of the Act. 

In National Lead Company, 106 NLRB 545 the discharges were 
brought about only after the demand for dues was separated from the 
demand for fines and after the employees were given a fresh and ample 
opportunity to clear themselves with the Union by tendering their dues 
alone. The Board held there was no violation of the Act. In the instant 
case, however, the demand was for discharge for nonpayment of dues 
but the employees were met with a demand for dues and fines and were 
not offered an opportunity to clear themselves with the Union by tender- 
ing their dues alone. 

On the basis of the entire record I find that by requesting and ob- 
taining the discharges of Sinner and Dietrich the real reason for the Un- 
ion requesting the discharges included nonpayment of fines and also non- 
payment of dues for a period during which there was no contract between 
the Union and the Employers. Accordingly, I find the Respondent there- 
by violated Section 8(b)(2) of the Act. 


IV. The unfair labor practices 


The unfair labor practices found to have occurred as set forth 
above, occurring in connection with the operations of Hillview and State, 
described in section I, above, have a close, intimate and substantial re- 
lation to trade, traffic, and commerce among the several States and tend 
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to lead to labor disputes burdening and obst. ae commerce and the free 
flow thereof, va 


cy 


V. The remedy 


In view of my finding set forth above, that the Respondent has en- 
gaged in unfair labor practices defined in Section 8(b)(2) of the Act, I shall 
recommend that it be required to cease and desist therefrom and take 
such affirmative action as appears necessary and appropriate to effectu- 
ate the policies of the Act. I shall recommend that the Respondent notify 
Hillview and State in writing and furnish copies thereof to Fred H. Sinner 
and Arthur A. Dietrich, respectively, that it withdraws its objections to 
their employment and requests Hillview and State, respectively, to offer 
them reinstatement. I also recommend that the Respondent make Sinner 
and Dietrich whole for the loss of earnings suffered asa result of the 
discrimination against them by payment to each of = sum of money equal 
to what Sinner and Dietrich would have earned working for Hillview and 
State, respectively, after October 18, 1963, less net earnings during said 
period, net earnings to be computed on a quarterly basis as in F. W. Wool- 
worth Co., 90 NLRB 289, with interest com outed as in Isis Plumbing & 
Heating Co., 138 NLRB 716. I shall recommend that Respondent post at 
its regular meeting place copies of the notice attached — and marked 
" Appendix." 

On the basis of the foregoing findings of fact and upon the entire 
record in the case, I make the following: 


Conclusions of Law 


1. The Respondent is a labor organization within the meaning of 
the Act. 


2. Hillview and State are employers engaged in Cominorce within 
the meaning of the Act. 

3. By causing Hillview to terminate the émployment of Fred H. 
Sinner on October 18, 1963, for reasons other tian his faflure to tender 
periodic dues and initiation fees, Respondent violated Section 8(b)(2) of 
the Act. 
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4, By causing State to terminate the employment of Arthur A. 
Dietrich on October 18, 1963, and to rehire him as a new employee on 
October 21, 1963, thereby reducing his seniority for reasons other than 
his failure to tender periodic dues and initiation fees, Respondent vio- 
lated Section 8(b)(2) of the Act. 

5. The aforesaid unfair labor practices are unfair labor prac- 
tices affecting commerce within the meaning of Section 2(6) and (7) of 
the Act. 


RECOMMENDED ORDER 


On the basis of the findings of fact and conclusions of law set forth 
above, it is recommended that the Respondent be ordered to: 
1. Cease and desist from: 
Causing or attempting to cause Hillview and State, respective- 
ly, to discriminate against any of their employees in violation of Section 
8(a)(3) of the Act. 2 


2. Take the following affirmative action to effectuate the purposes 


and policies of the Act: 

(a) Make whole Sinner and Dietrich for loss of earnings in the 
manner set forth in the section above, entitled "The remedy." 

(b) In the event that any of the above-named employees are 
presently serving in the Armed Forces of the United States, notify him 
of his right to full reinstatement upon application in accordance with the 
Selective Service Act and the Universal Military Training and Service 
Act of 1948 as amended after discharge from the Armed Forces. 

(c) Notify Hillview and Fred H. Sinner in writing that it with- 
draws its objection to Sinner’s employment and requests Hillview to of- 
fer him reinstatement to his former or a substantially equivalent position 
without prejudice to his seniority or other rights and privileges. 

(d) Notify State and Arthur A. Dietrich in writing that it with- 
draws its objection to his employment and requests State to offer him re- 
instatement to his former or a substantially equivalent position without 
prejudice to his seniority or other rights and privileges. 
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(e) Post at its business office and at all places where notices 


to members are posted, copies of the notice attached hereto and marked 
" Appendix." 8/ Copies of said notice to be fur ed by the Regional 
Director for the Thirtieth Region, shall, after being duly signed by an 
authorized official of Respondent, remain posted &t the places indicated, 
for a period of not less than 60 consecutive days. Reasonable steps 
shall be taken by Respondent to assure that said fotices are not altered, 
defaced, or covered by any other material. 

(£) Notify the Regional Director for the Thirtieth Region, in 
writing, within 20 days from receipt of this Decision, what steps Re- 
spondent has taken to comply with it. u/ | 


Dated at Washington, D. C. 


/s/ W. Gerard Ryan 
Trial Examiner 


6, If this Recommended Order be adopted by the Board,,the words, 
"tA DECISION AND ORDER" shall be substituted for the words "THE 
RECOMMENDED ORDER OF A TRIAL EXA‘AINER" in the notice. In 
the further event that the Board's Order be cnforced by a decree of a 
United States Court of Appeals, the words ": DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING AN ORDER" shall be sub- 
stituted for the words "A DECISION AND ORDER." + 

i 

7/ ¥ this Recommended Order be adopted by the Board, this provi- 
sion shall be modified to read: "Notify the Regional Director for the 
Thirtieth Region, in writing, within 10 days from the date of this Order, 
what steps the Respondent has taken to comply herewith." 
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APPENDIX 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDED ORDER OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, as amended, we hereby 
give notice that: 


WE WILL NOT cause or attempt to cause HILLVIEW SAND AND 
GRAVEL, INC., and/or STATE SAND AND GRAVEL COMPANY 
to discriminate against Fred H. Sinner and Arthur A. Dietrich, 
respectively, or any other employee in violation of Section 8(a)(3) 
of the Act as modified by the Labor-Management Reporting and 
Disclosure Act of 1959. 


WE WILL notify HILLVIEW SAND AND GRAVEL INC. and Fred 
H. Sinner, in writing that we withdraw our objections to his rein- 


statement to his former or an equivalent position without preju- 
dice to his seniority or other rights and privileges. 


WE WILL notify STATE SAND AND GRAVEL COMPANY and 
Arthur A. Dietrich, in writing, that we withdraw our objections 
to his employment and request his reinstatement to his former 
or an equivalent position without prejudice to his seniority or 
other rights and privileges. 


WE WILL make Fred H. Sinner and Arthur A, Dietrich whole for 
any loss of pay suffered because of the discrimination against them. 


CHAUFFEURS, TEAMSTERS AND HELPERS 
"GENERAL" LOCAL NO. 200, affiliated with 
INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, AND WAREHOUSEMEN 
AND HELPERS OF AMERICA 

(Labor Organization) 


By 
(Representative) (Title) 
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We will notify the above-named employees, if presently serv- 
ing in the Armed Forces of the United States, of their right 
to full reinstatement upon application in accordance with the 
Selective Service Act and the Universal Military Training 
and Service Act of 1948, as amended, after discharge from 
the Armed Forces. : 


ES 


. 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any other 
material. 


Employees may communicate directly with the Board's Regional 
Office, Second Floor Commerce Building, 744 North Fourt Street, Mil- 
waukee, Wisconsin 53203 (Tel, No. 272-8600, Ext. 3860), if they have any 
questions concerning this notice or compliance with its provisions. 


- 

DECSION AND ORDER | 

On January 19, 1965, Trial Examiner W. Gérard Ryan issued his 
Decision in the above-entitled proceeding, finding that the Respondent 
had engaged in and was engaging in certain unfaig labor practices and 
recommending that it cease and desist therefrom, and take certain af- 
firmative action, as set forth in the attached Trial Examiner's Decision. 
Thereafter, the Respondent filed exceptions to the Trial Examiner's De- 
cision and a supporting brief, and the General Counsel filed an Answer- 
ing Brief. < 


Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has dele- 
gated its powers in connection with this case to a three-member panel, 

The Board has reviewed the rulings made by the Trial Examiner 


at the hearing and finds that no prejudicial error was committed. The 
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rulings are hereby affirmed. The Board has considered the Trial Exam- 
iner's Decision and the entire record in this case, including the foregoing 
exceptions and briefs, and hereby adopts the findings, conclusions, and 
recommendations of the Trial Examiner with the following additions and 
modifications. 

1. The complaint alleges, and the Trial Examiner found, that the 
Respondent violated Section 8(b)(2) of the Act by causing Hillview Sand & 
Gravel, Inc., hereinafter called Hillview, to discharge employee Sinner 
and by causing State Sand & Gravel, Inc., hereinafter called State, to dis- 
charge and to reduce the seniority of employee Dietrich. 

The Respondent initially contends that the complaint in this pro- 
ceeding is barred by the 6-month proviso to Section 10(b) of the Act. a/ 
The facts relating to this contention are as follows: The Respondent's 
letters requesting the discharge of Sinner and Dietrich were mailed on 
October 15, 1963; they were received by the respective employers on 
October 16; the employees were discharged on October 19 and 21, re- 
spectively; the charge was filed on April 13, 1964, and was served on 
the Respondent on April 16. 2/ Thus, while the requests for discharges 
were mailed outside the 6-month period provided in Section 10(b), the 
discharges occurred within the Section 10(b) period. In Plumbers & 
Pipe Fitters Local Union 214 (D. L. Bradley Plumbing and Heating co.) 3/ 
the Board held in a similar factual context that although the respondent 
union's attempts to cause an employee's discharge began before the 10(b) 


1/7 s 
— This provides that: 


*.. . no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing 
of the charge with the Board and the service of a copy there- 
of upon the person against whom such charge is made. . ." 


2/ The Trial Examiner found that the charges were served on April 15. 
However, the complaint alleges that the charge was served on April 16, 
and, while the record is not entirely clear on this issue, it appears that 
in fact the charge was not served until April 16. 


3/ 131 NLRB 942, enforced 298 F.2d 427 (C.A. 7). 
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period, since the coercion "was clearly efficacious within the 10(b) pe- 
riod at the time of the discharge," the complaintjalleging a violation of 
Section 8(b)(2) was not barred by the 6-month linfitatio:.. We believe 
that the Bradley decision is controlling in the instant case. Since the 
Respondent is being charged with unlawfully having caused causeG the discharg- 
es, it is apparent that the unfair labor practices were not consummated 
until the discharges took place, which was within'the 10(b) period. In- 
deed, since here, unlike Bradley, the letters requesting the discharges 
were received by the Employers within the 10(b) period, the conclusion 
that the complaint is not barred is even more compelling than in Bradley. 
Accordingly, we find that the complaint is not barred by Section 10(b). 

2. We agree with the Trial Examiner that the Respondent violated 
Section 8(b)(2) of the Act by causing the discharges of Dietrich and Sinner. 

Hillview and State are engaged in business in and around Milwaukee, 
Wisconsin, and have been members of the AlliedsConstrucfion Employers’ 
Association since at least 1959. Since June 1, 1959, the Association has 
been a party to collective-bargaining agreement; with the Respondent 
which contain a union-security clause, provi » among ather things, 
that its provisions shall not be enforced "unless‘the requirements of 
State Law, if any, are met." Under Wisconsin law, an employer and a 
union may not enter into an "all Union," i.e., a union-security,agree- 
ment, unless two-thirds of the employees involved who vote approve 
such agreement. In August 1963, following a petition filed by the Re- 
spondent with the Wisconsin Employment Relations Board (WERB), a 


referendum was conducted among the Be members of the As- 


sociation. On August 14, the WERB certified the required number 
of employees voted in favor of an "all Union" agreement. — 

Sinner and Dietrich have been employed by Hillview, and State, re- 
spectively, since 1956 and 1957. Although covered by the Association 
contracts, they paid no union dues between 1959 and 1963, | Shortly be- 
fore the referendum, each of these employees was approached by the 
Respondent's shop steward, who mentioned the forthcoming referendum, 
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and stated in substance that if they did not pay their back dues they would 
be discharged. Sinner made no tender of dues, but Dietrich made an 
agreement with the Respondent's steward that on each pay day he would 
pay whatever he could in back dues. Pursuant to this agreement, and 
prior to the referendum, Dietrich paid $25 and received a receipt from 
the Respondent. Shortly after the referendum, Dietrich and Sinner were 
again told by the stewards that they would lose their jobs if they were not 
current in their dues. On October 4, 1963, Respondent sent letters to 
employees, including the two involved herein, informing them that they 
had been suspended "for non-payment of dues," and directing them to ap- 
pear at the Union office to avoid losing their jobs. Sinner did nothing in 
response to this letter and on October 15, the Respondent sent a letter to 
Hillview requesting Sinner's discharge. On October 17, Sinner appeared 
at the Respondent's office, offering to pay Ranney, the Respondent's Sec- 
retary Treasurer, ‘initiation fees and the dues which he owed from the 
date of the referendum. Ranney refused the offer and insisted that Sin- 
ner would have to pay $330 or be discharged. On October 19, Hillview 
discharged Sinner. 

After receiving the Respondent's October 4 letter, Dietrich tendered 
$20 in back dues to his steward, who returned it on October 11 advising 
Dietrich to see Ranney at Respondent's office on October 15. Although ap- 
pearing at the Respondent's office, Dietrich was unable to see Ranney, and 
on October 15, the: Respondent sent a letter to State requesting the dis- 
charge of Dietrich. On the same day Dietrich spoke to Ranney, who made 
an agreement with Dietrich’s attorney, which was later confirmed in writ- 
ing, that Dietrich was to pay his back dues amounting to $264 at the rate 
of $25 per month, including dues from November, 1959, "in order for 
Dietrich to continue his employment.” Respondent, however, did nothing 
to countermand its request for Dietrich's discharge, and he was not called 
to work on October 21. He was rehired as a new employee on October 24 
and worked until November 12, when, because of his low position on the 
seniority list, he was laid off. 
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We find initially, in agreement with the = Examiner, that the 
Respondent's requests for the discharges of Dietrich and Sinner were 
based on their dues delinquency dating from 1959, and not, tas contended 
by the Respondent, solely on their delinquency a the period beginning 
on August 14, 1963, the date on which the result of the Wisconsin refer- 
endum were certified. In the first place, be: before ghe referendum took 
place, the Respondent's steward told the employ: involved that they 
would be discharged unless they paid their back dues. In ES, the 
Respondent's letters of October 15 to the Employers requesting the dis- 
charges made reference to the fact that these enfployees ad been sus- 
pended from the Union for non-payment of dues. Since, under the Re- 
spondent's by-laws, an employee could be suspended only if he was 3 
months in arrears in his dues, and since 3 months had not elapsed be- 
tween August 14 and October 15, the requests for discharge must have 
been predicated at least in part on the employeeg' pre- August 14 dues 
delinquency. Finally, and most significantly, after the request for 
Dietrich's discharge, the Respondent wrote to Dietrich’s attorney stat- 
ing that he owed $264 in dues, that the amount infeluded dues from No- 
vember 1959, and that "in order for Dietrich to continue nis employment" 
at State, he would have to pay back dues at the rhte of $25 a month. Also, 
the Respondent refused Sinner's offer to pay initiation fees and dues 
owed from the date of the referendum and it ins ted that he pay $330 or 
be discharged, which sum obviously included dugs which had accrued 
prior to the referendum. — 4 In view of these facts and on the basis of 

the record as a whole, we find that the Respondent! 8 requests for the 
discharges of Dietrich and Sinner, which did not distinguish between the 
employees' liability for back dues and current dues, were based in sub- 


eRery, part on their dues delinquency for the period prior to August 14, 
1963. >. 


4/ At the time of the referendum, the Respondent's monthly dues were 
$7.00, including "a $1.00 per month fine for all See months," and 
its initiation fee was $50.00. 


5/ See National Lead Company , 106 NLRB 545. 
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Without reaching the question whether the Respondent could law- 
fully require dues for the period preceding the certification of the re- 
sults of the Wisconsin referendum, the Trial Examiner found that the 
Respondent's requests for discharge were unlawful because they were 
based in part on the fact that the employees involved did not pay dues 
for the period between June 1 and August 16, 1962, when, in the view of 
the Trial Examiner, there was no union-security agreement in effect, 


and because the employees involved did not pay "fines" of $1 for each 
month after they were 3 months in arrears. We consider it unneces- 
sary to pass upon the Trial Examiner's findings respecting the Respond- 
ent's right to collect the alleged "fines" and dues for the period between 
June 1 and August 16, 1962, because, in our view, the requests for dis- 
charges were unlawful in any event for the following reasons. We have 
already noted that the union-security clauses in the bargaining agree- 
ments between the Association and the Respondent explicitly provided 
that they would not be enforced “unless the requirements of State Law, 
if any, are met;” that, under Wisconsin law, union-security agreements 
were not permitted unless approved by two-thirds of the employees in 
the unit; and that it was not until August 14, 1963, that WERB certified 
that the employees of the members of the Association approved the un- 
ion-security agreement. Notwithstanding these facts, the Respondent 
contends that the union-security agreements were enforceable in Wis- 
consin even before the referendum because they came within the provi- 
sions in the Wisconsin law exempting union-shop agreements covering 
employees primarily in the construction industry and those which had 
been continuously in effect since May 5, 1939. However, the Respondent 
petitioned the WERB for the referendum which would validate these un- 
ion-security agreements and the Respondent did not ask the Employers 
to discharge delinquent employees until after the referendum had taken 
place. In view of these circumstances, including the terms of the union- 
security agreement and the fact that the Respondent itself acted on the 
premise that its union-security contracts were not exempted from the 
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requirements of the Wisconsin statute, we find that it was the contractual 
intent of the parties to defer the operation and enforceability of the union- 
security clause until the requirements of the Wis consi:. statute had been 
met, and this did not occur until August 14, 1963.£/ AS we have found 
that the Respondent's requests that Dietrich and Sinner be discharged 
were based in substantial part on their pre-August 14 dues delinquency, 
we find, in agreement with the Trial Examiner, that such request violated 


Section 8(b)(2). | 


We further find that the Respondent violated Section 8(b)(2) by caus- 
ing the discharge of employee Dietrich for the following additional reasons. 
As described more fully above, after it reque sted Dietrich's discharge, 
the Respondent agreed that Dietrich could con‘inue his employment at 
State if he paid his back dues at the rate of $25 a month but thereafter the 
Respondent did nothing to countermand its request for Dietrich's discharge. 
In Colgate Palmolive Company, 138 NLRB 1037, a majority of the Board 
distinguished General Motors, Packard Electric Division, 134 NLRB 11072/ 
and held that the Respondent union violated Section 8(b)(2) by causing the 
discharge of an employee where, after the request for discharge, the Un- 
ion accepted payment of his back dues. Although Chairman McCulloch and 
Member Brown dissented in Colgate and would have found that the Union 
did not waive its conceded right to assert dues delinquency as a ground for 
discharge, they deem the instant case distinguishable from Colgate. There, 
the employee tendered her dues to a clerk in the Union office; the clerk 
did not make an entry of timely payment in the employees" dues book; and 
the clerk did not tell the employee that termination of her membership was 


87 Cf. Malleable Iron Works, 150 NLRB No. 84. : 
7/ Sonn L. Paulding, Inc., 142 NLRB 296, 300, footnote 3; John L Paulding, 
Inc., 180 NLRB 1035, enfd. 297 F.2d 272 (C.A. 1). | 


ef In General Motors, the Board held that an employee tender of back dues 
after the union requests his discharge for dues delinquency will not prevent 
a lawful discharge. 
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rescinded but rather gave the employee notice to appear before the union 
grievance committee. Here, however the employees dealt directly with 
an officer of Respondent, i.e., its secretary-treasurer; the Respondent 
expressly agreed that Dietrich could keep his job if he paid his back dues 
on a monthly basis; and Dietrich's attorney made one $25 payment to the 
Respondent on Dietrich's behalf, around the end of October 1963. In view 
of these circumstances, we find that by its request to discharge Dietrich, 
the Respondent violated Section 8(b)(2). 


Amended Conclusions of Law 


3. By causing Hillview to discriminate in regard to the hire and 
tenure of employment of Sinner by terminating his employment on Octo- 
ber 19, 1963, in violation of Section 8(a)($) of the Act, the Respondent has 
violated Section 8(b)(2) of the Act. 

4. By causing State to discriminate in regard to the hire, tenure 
of employment, and other terms and conditions of employment of Dietrich 
by terminating his employment on October 21, 1963, and, as a result of 
such termination, rehiring him as a new employee on October 24, 1963, 
and thereby reducing his seniority, further resulting in his layoff on No- 
vember 12, 1963, because of such reduction, in violation of Section 8(a)(3) 
of the Act, the Respondent has violated Section 8(b)(2) of the Act. 


ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby adopts as its Order 
the Recommended Order of the Trial Examiner, and orders that the Re- 
spondent, Chauffeurs, Teamsters and Helpers General” Local No. 200, 
affiliated with International Brotherhood of Teamsters, Chauffeurs, and 
Warehousemen and Helpers of America, its officers, agents, and repre- 
sentatives, shall take the action set forth in the Trial Examiner's Recom- 
mended Order. Dated, Washington, D.C. October 21, 1965 


/s/ Frank W. McCulloch, Chairman 
/s/ Gerald A. Brown, Member 

/s/ Sam Zagoria, Member 

National Labor Relations Board 


BRIEF FOR PETITIONER. 


IN THE | 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 19,738 


CHAUFFEURS, TEAMSTERS AND HELPERS “GENERAL” 
LOCAL NO. 200, Affiliated With the INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND: HELPERS OF 
AMERICA, 

Petitioner, 


Ve 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Set Aside and Cross Petition to 
.,1 Enforce an, Order: of the National Labor Relations Board. 
ia C ie wit 


DAVID LEO UELMEN, 
GERRY M. MILLER, 
MED Counsel for Petitioner. 
“GOLDBERG, “PREVIANTE UELMEN, 
511 Warner Theatre Building, 
Milwaukee, Wisconsin 53203, 


$= 

rr 

8r. Louis Law Purnttno Co., Inc., 415 N. Eighth Street. CEntral 1-4477. 
| 


QUESTIONS PRESENTED. 


1. Whether the National Labor Relations Board prop- 
erly found that petitioner violated Section 8 (b) (2) of 
the National Labor Relations Act, as amended, by causing 
Hillview Sand & Gravel, Inc., to discharge employee 
Fred H. Sinner, and State Sand & Gravel, Inc., to dis- 
charge and reduce the seniority of employee Arthur A. 
Dietrich. 

2. Whether the complaint is barred by Section 10 (b) 
of the Act. 


3. Whether the National Labor Relations Board had 
jurisdiction over the subject matter of the complaint 
which alleged that two employees working for different 


employers in the State of Wisconsin were discharged or 
suffered a reduction in seniority for failure to pay dues, 
when the legality of the agreement requiring the pay- 
ment of dues as a condition of employment allegedly 
failed to satisfy requirements of state law. 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 19,753, 


CHAUFFEURS, TEAMSTERS AND HELPERS “GENERAL” 
LOCAL NO. 200, Affiliated With the INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 


WAREHOUSEMEN AND HELPERS OF 
AMERICA, 
Petitioner, 


ve 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Set Aside and Cross Petition to 
Enforce an Order of the National Labor Relations Board. 


Page 
Questions Presented 
Jurisdictional Statement 
Statement of the Case 
Statates Involved 
Statement of Points 


Argument 
L The Board erred in concluding that the back 
dues owed by Sinner and Dietrich had accrued 
during years when the union shop agreement 
was not in effect 


IL Even if the union shop provision was not in 
effect prior to August 14, 1963, Local 200 law- 
fully requested the discharges of Sinner and 
Dietrich because of their failure to make 
timely tender of dues after the referendum ... 


TIL. Local 200 had no legal duty to withdraw its 
request for the discharge of Dietrich after he 
belatedly agreed to pay his debt 

- Since the union’s request for the discharges 
oceurred more than six months prior to the 
service of the charges, the complaints based 
on their charges are barred by Section 10 (b) 

- Had this case arisen in Michigan or Illinois 
(States which do not prohibit or regulate 
union shop contracts), the charge would have 
been dismissed by the regional director 
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JURISDICTIONAL STATEMENT. 


This case is before the Court on a petition to review 
and set aside a final order of the National Labor Lela- 
tions Board (herein called the Board) issued against Peti- 
tioner on October 21, 1965. The Court has jurisdiction 
under Section 10 (f) of the Labor-Management Relations 
Act of 1947, as amended, 61 Stat. 136, 29 U. S. C.,, §151 
et seq. (herein called the Act). 


In its answer to the petition for review, the Board has 
cross-petitioned for enforcement of its order. With re- 
spect to the cross-petition, the Court has jurisdiction under 
Section 10 (e) of the Act. 


The Board’s decision and order are reported in 155 
NLRB No. 31, and appear here in the Joint Appendix 
(J. A.) p. 125. 


STATEMENT OF THE CASE. 


Chanffeurs, Teamsters and Helpers “General” Local 200 
(herein called Local 200 or the Union) is the collective 
bargaining representative for truck drivers employed by 
members of the Allied Construction Employers Associa- 
tion (herein called ACEA), including State Sand and 
Gravel Company (herein called State) and Hillview Sand 
and Gravel Company, Inc. (herein called Hillview) (JA 
4). State and Hillview are sand, gravel and ready-mix 
concrete firms in the Milwaukee area construction industry 
(JA 106-107), and are parties to labor agreements with 
Local 200 negotiated on their behalf by ACEA, in a multi- 
employer bargaining unit (JA 4, 107). 


Local 200 has had continuous collective bargaining 
agreements with ACEA or its predecessor association’ 
each year since 19388 (JA 5, 18, 59), each containing a 
union security provision (JA 103, Article II). 


The recent contracts contained the following union shop 
clause: 


“All present employees who are members of the 
union on the effective date of this subsection shall 
remain members of the union in good standing as a 
condition of employment. All present employees who 
are not members of the union and all employees who 
are hired hereafter shall become and remain members 
in good standing of the union as a condition of em- 
ployment on and after the 3lst day following the 
beginning of their employment or on and after the 
31st day following the effective date of this subsec- 
tion, whichever is the later. The provisions of this 
subsection shall not be enforced unless the require- 


1 Building Trades Employers Association of Milwaukee. See 1938- 
1939 agreement with Local 200 (JA 103 and preamble to 1955-1956 agree- 
ment between ACEA and Local 200 (JA 104). 
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ments of state law, if any, are met’’ (JA 84, Supple- 
mentary Appendix or SA, p. 1) (Emphasis added). 


Thus, the effective date of this subsection may be ascer- 
tained only by application of state law. 


Under Wisconsin law,? union membership may be com- 
pelled by contract only if one of the three conditions are 
met: 

(1) There has been a separate referendum in which 
two-thirds of the employees authorize the agreement; 


(2) Contracts compelling membership have been in 
existence since May 5, 1939; 


(3) The employees involved are employed in the 
building and construction industry and perform cheir 
duties on construction sites. 


ACEA and its members had asserted for a ‘‘number of 
years’? before 1963 that they would not discharge em- 
ployees for failure to pay dues until the Union had won 
a referendum (JA 17-18). On the other hand, Local 200 
insisted that no referendum was required because its 
agreements contained a compulsory membership require- 
ment each year since 1939 (JA 18, 59; SA 7). 


In the face of ACEA’s announced refusal to terminate 
dues-delinquents unless a referendum was conducted, 
Local 200 did not request their discharge after the dis- 
pute arose (JA 20, 17-18) and finally chose to resolve the 
controversy by asking the WERB to conduct an ‘‘all- 
union”? referendum. The election was held on August 6, 
1963 (JA 5), and on August 14, the WERB certified that 


© Wisconsin Statutes, Sec. 111.06(1)(c)1. The text of the statute ap- 
pears here at p. 12, infra. 


8 Without applying state law to determine if its requirements were 
met in years before 1963, the Board concluded that the cited union 
shop provision was not effective until a referendum certification on 
August 14 of that year (JA 110, 130-131). 
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the required number of employees voted, 360 to 44, in 
favor of the “All Union Agreement”? (JA 88-89). 


It is undisputed that the union shop provision was in 
fall force after August 14, 1963. Included among em- 
ployees who could now be compelled to comply with its 
terms were approximately thirty workers who had joined 
the Union in previous years but had become delinquent in 
dues (JA 10-11). Under its By-laws, Local 200 could not 
treat such employees as applicants entitled to good stand- 
ing membership by the payment of an initiation fee and 
current dues (SA 45). 


Article XIX of the By-laws provides for loss of good 
standing by the failure to pay current dues and for sus- 
pension in the event that a member becomes three months 
in arrears (SA 45). Article XVII permits dues delin- 
quents to be reinstated to good standing membership only 
upon payment of back dues and current dues (SA 4). 
Thus, unless there was payment of the arrears, none of 
the internal rights or union-financed benefits, such as life 
insurance, strike benefits, disability dues payments, and 
the right to vote in union elections, could be extended to 
members who had lost good standing in the organization‘ 
(JA 10-12). 


In corresponding with those delinquent employees after 
the referendum, Local 200 asked them to make arrange- 
ments to restore their good standing (JA 91). Depending 
on the length of their delinquencies, some employees might 
owe less for reinstatement than they would owe as new 
applicants; others might owe more. 


Most of the delinquent members responded to the 
Union’s invitation within the specified time and arranged 


4 Article XXX, Section 1. states that By-Law 


requirements good 
of applicable law.” However, they are expressly d to 
obligations of the members” and “enforceable in a court of law” (SA 5). 
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to reinstate themselves into good standing (JA 61). On 
October 15, 1963, the Union requested the discharge of all 
employees who had failed to make arrangements to comply 
with the union shop clause (JA 91, 93, 67). The two em- 
ployees involved in this proceeding were discharged. 


Fred Sinner. 


Fred Sinner, a truck driver, was hired by Hillview in 
1956 and by transfer from a sister local became a member 
of Local 200 in 1958 (JA 22-23). Though he did not pay 
his dues regularly, he would intermittently reinstate him- 
self so that, until November, 1959, he remained a member 
in good standing (JA 23). Thereafter, Sinner became 
delinquent and continued in that status (JA 23-24). Al- 
though well aware of his mounting delinquency, he made 
no effort to become current nor to terminate his member- 
ship (JA 25-26, 31). He testified that he stopped paying 
dues because he believed he was entitled to wage rates 
prevailing under a different contract ina different industry 
(SA 6). 


In July, 1963, Sinner learned that the referendum would 
be held (JA 31). He was then informed that if the vote 
carried, he would either have to pay his Union dues or 
lose his job (JA 32). Since his vacation schedule included 
election day, Sinner insisted that the steward give him 
an absentee ballot because of his vital interest in the out- 
come (JA 32-33), and later “trave[d] and rant[ed]”’ that 
the election was illegal because the steward had none to 
distribute (JA 32, 63, 114). 


On August 21, less than one week after the certification, 
Sinner had learned of the Union’s victory and knew that 
he would be discharged if he failed to comply with the 
contract (JA 24-25). Nevertheless, late in August, he told 
his steward that he would not pay Union dues (JA 25) 
and, in fact, made no effort to do so. By letter on Octo- 
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ber 4, 1963, Local 200 notified Sinner that he was ‘‘sus- 
pended from the Union for nonpayment of dues’’, in- 
stracted him to ‘‘come to our office within a period of one 
week and make arrangements” for reinstatement, and 
warned that unless he did so, his employer would be re- 
quested to remove him from the job (JA 91). 


Admittedly, Sinner received the letter, failed to visit 
the Union office, ignored the warning, and continued to do 
nothing to comply with the union shop clause (JA 27, 114). 
Nor did he contact the Union to determine whether he 
could hold his employment in any manner other than by 
reinstatement of his suspended membership. 


As of October 15, Sinner’s arrearages in back dues 
amounted to $330, all of which had accrued during the 
term of labor agreements containing the union shop 
clause (JA 7). Under the Board’s interpretation of the 
provision, i. e., that the union shop obligation did not 


take effect until August 14, 1963, Sinner was then required 
to tender the sum of $56 to the Union in order to keep his 
job (JA 131). This amount is the $50 initiation fee and 
one month’s dues. 


By letter on October 15, Local 200 notified Hillview 
that Sinner had been suspended for nonpayment of dues 
and requested that he be discharged (JA 93). Two days 
later, Sinner appeared at the Union office and spoke with 
the Secretary-Treasurer, Frank H. Ranney (JA 114). In 
the conversation, Sinner claims, and the Board found, that 
Ranney rejected his offer to pay a new initiation fee and 
back dues to August 145 (JA 37-38, 97, 128). This was 
the first occasion that Sinner had either made or inquired 


S While at one point crediting Sinner’s testimony as to the Octo- 
ber 17 offer (JA 114), the Trial Examiner later expressed distrust in 
assertion and refused to rely upon it (JA 117). He had already 
that be made the offer before his dis- 

. The Board uncritically relied upon 
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about such an offer, and the record lacks Sinner’s explana- 
tion why he delayed until two days after the mailing of 
the discharge request to make it. In addition, the record 
shows no instance where a timely tender of such amount 
was rejected from a delinquent member, nor any assertion 
by the Union that it would do so. 


On October 19, Hillview discharged Sinner because of 
his ‘‘failure to comply with our Union contract and the 
recent referendum of Local 200’? (JA 94). Three days 
later, Sinner again offered to pay the money required for 
a@ new membership in the Union. The Union refused this 
offer (JA 28-30, 72-73). 


Arthur A. Dietrich. 
In 1957, Arthur A. Dietrich joined the Union, shortly 


after he was hired as a truck driver by State Sand and 
Gravel Company (JA 41). He remained in good standing 


until late in 1959, but then failed to pay dues until 
July, 1963 (JA 42). However, like Sinner, Dietrich 
never took any steps to resign from the Union (JA 41). 
On the contrary, when confronted with his delinquencies, 
Dietrich invariably expressed an intent to reinstate his 
membership in good standing as his finances permitted (JA 
49-51). 


Repeatedly, Dietrich promised to make periodic pay- 
ments towards his back dues, but always failed to keep 
these promises. In short, both before and after the refer- 
endum, Dietrich’s every action displayed an intent to 
regain and retain what he termed a ‘‘good status’’ in the 
organization (JA 45, 49-51, 53, 54). 


However, Dietrich’s indebtedness to the Union contin- 
ued to grow. In June, 1963, Dietrich learned of the immi- 
nent referendum and agreed with the steward to pay up 
his back dues, then totaling over $225, in installments 
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each payday (JA 42-43). By late July, after the passage 
of at least five pay periods, Dietrich had made only two 
payments and contributed merely $25 towards the ar- 
rearage. Over the next eight weeks, he made no pay- 
ments at all, despite his knowledge that State would now 
discharge him, upon Union request, for a failure to pay 
dues (JA 44-45). 


On October 4, the Union sent Dietrich the same letter 
it sent Sinner (JA 11). After receiving it, Dietrich gave 
his steward $20, presumably in part payment of his back 
dues, but failed to report to the Union office as instructed 
by the letter (JA 128). On October 11, the steward re- 
tarned the money to Dietrich, told him the Union had 
rejected it, and again instructed him to report to the 
Union office within the prescribed time (JA 54). 


Dietrich failed to do so and, by letter dated October 15, 
the Union requested his discharge for nonpayment of dues 
(JA 9). As of that date, Dietrich had accrued a dues 
arrearage of $264 (JA 7). Between August 14 and Oc 
tober 15, Dietrich had failed to make acceptable arrange- 
ments with the Union to pay the arrearage. In addition, 
after the referendum, he tendered only $20, and that 
through the steward (JA 53). 


On October 16, after the discharge letter had been 
mailed, Dietrich offered to pay his back dues. Ranney 
suggested that they be paid off in fixed monthly install- 
ments (JA 47). According to Ranney,* he told Dietrich 
that the discharge request had already been mailed and 
that the letter could not be withdrawn since it was now 
“out of my [Ranney’s] hands’? (JA 64-65). Dietrich 
said that he had spoken to his employer and that State 
was willing to re-employ him (JA 48). 


Ranney then telephoned Dietrich’s attorney, Thomas Mc- 
Ginn, and it was agreed that McGinn would amortize the 


6 This testimony was not disputed by Dietrich (JA 47-48). 
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dues arrearage along with Dietrich’s other debts at the 
rate of $25 per month (JA 65). If these payments were 
made, Ranney agreed that the Union would have no ob- 
jection to Dietrich’s continuing to work for State (JA 65). 
Of course, on re-employment, Dietrich would again become 
subject to the union shop clause. 


At McGinn’s request (JA 65), Ranney confirmed these 
arrangements by letter later in the day (JA 92). Diet- 
rich was informed of his discharge on Friday, October 19. 
He returned to work the following Thursday, October 24, 
as the employer told him, as a ‘‘new hire’? (JA 48-49), 
and thus without his previous seniority (JA 18). Even 
so, McGinn, on behalf of Dietrich, paid the Union $25 
at the end of the month (JA 58). Dietrich worked until 
his layoff for the winter season on November 12 (JA 128). 


On March 16, 1964, Fred Sinner and Arthur A. Dietrich 
signed, and then waited almost one month to file, a charge 


alleging that the Union had engaged in unfair labor prac- 
tices in violation of Section 8 (b) of the Act (JA 81). 
The Board found that the charge was served upon the 
Union on April 16, 1964, six months and one day after 
the Union made its allegedly unlawful requests for their 
discharge (JA 126, n. 2). No charge was ever filed 
against the employers. 


A complaint was issued and a hearing held. The Trial 
Examiner’s decision conceded that the union shop clause 
was effective many years before the referendum was held 
but concluded that the discharges of Sinner and Dietrich 
were unlawful on the ground that the Union sought to 
collect (1) ‘‘fines”? and (2) dues which had accrued dur- 
ing an asserted ‘‘hiatus” between the end of the 1959 
and the beginning of the 1962 contracts (JA 110-111). 


On October 21, 1965, the Board issued its decision and 
order, which also found a violation of the Act but for 
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reasons other than those stated by the Trial Examiner. 
The Board did not adopt the Trial Examiner’s ‘‘fines’’ 
and “‘hiatus’’ theories. It rejected his conclusion that the 
Union violated Section § (b) (2) by causing the dis- 
charges for reasons other than the failure to tender 
membership dues and fees (JA 130-131). 


Instead, the Board decided that Local 200 had agreed 
to defer the effective date of the union security contract 
until the Wisconsin referendum was held (JA 131). It 
found the Union’s discharge requests to be based ‘‘in 
substantial part’? on dues accruing prior to the referen- 
dum (JA 129), a time when no “‘contract’’? required dues 
payments as a condition of employment. The request for 
the terminations violated Section 8 (b) (2) of the Act 
because the Union had agreed to defer the enforcement 
of the clause until after the Wisconsin referendum was 
held. 


The Board ordered the Union to (1) request Hillview 
and State to offer reinstatement to the charging parties; 
(2) make them whole for any loss of earnings they had 
suffered; and (3) post notices in the usual form (JA 132). 
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STATUTES INVOLVED. 


National Labor Relations Act. 


“Section 8 (a). It shall be an unfair labor practice 
for an employer—(3) by discrimination in regard to hire 
or tenure of employment or any term or condition of em- 
ployment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this Act 
shall preclude an employer from making an agreement 
with a labor organization . . . to require as a condition of 
employment membership therein on or after the thirtieth 
day following the beginning of such employment or the 
effective date of such agreement, - - - Provided, further, 
that no employer shall justify any discrimination against 
an employee for nonmembership in a labor organization 
if he has reasonable grounds for believing that member- 
ship was denied or terminated for reasons other than the 


failure of the employee to tender the periodic dues and 
the initiation fees uniformly required as a condition of ac- 
quiring or retaining membership;”’ 


“Section 8 (b). It shall be an unfair labor practice 
for a labor organization or its agents—(2) to cause or 
attempt to cause an employer to discriminate against an 
employee in violation of subsection (a) (3) or to discrim- 
inate against an employee with respect to whom member- 
ship in such organization has been denied or terminated 
on some ground other than his failure to tender the pe- 
riodic dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership;”’ 


“Section 10 (b) * * * No complaint shall issue based 
upon any unfair labor practice occurring more than six 
months prior to the filing of the charge with the Board 
and the service of a copy thereof upon the person against 
whom such charge is made. . . .”” 


=o 
Wisconsin Statutes. 


“Section 111.06 (1) It shall be an unfair labor prac- 
tice for an employer individually or in concert with others: 
* * * (c) 1 To encourage or discourage membership in 
any labor organization, * * ° by discrimination in regard 
to hiring, tenure or other terms or conditions of employ- 
ment. An employer shall not be prohibited from entering 
into an all-union agreement with the representatives of 
his employes in a collective bargaining unit, where at 
least two-thirds of such employes voting (provided such 
two-thirds of the employes also constitute at least a ma- 
jority of the employes in such collective bargaining unit) 
have voted affirmatively by secret ballot in favor of such 
all-anion agreement in a referendum conducted by the 
Board. * * * Any all-union agreement in existence on 
May 5, 1939, and renewed or amended continuously since 
that time shall be deemed valid and enforcible in all re- 
spects. It is not a violation of any provision of this sub- 


chapter for an employer engaged primarily in the build- 
ing and construction industry where the employes of such 
employer in a collective bargaining unit usually perform 
their duties on building and construction sites, to nego- 
tiate, execute and enforce an all-union agreement with a 
labor organization which has not been subjected to a 
referendum vote as provided in this subchapter.”’ 
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STATEMENT OF POINTS. 


1. The Board erred in concluding that the back dues 
owed by Sinner and Dietrich had accrued during years 
when the union shop agreement was not in effect. 


2. The Board erred in concluding that Local 200 did 
not lawfully request the discharges of Sinner and Dietrich 
because of their failure to make timely tender of dues after 
the referendum, even if the union shop provision was not 
in effect prior to August 14, 1963. 


3. The Board erred in concluding that the request for 
Dietrich’s discharge was unlawful because Local 200 was 
obligated by law to countermand this request after Dietrich 
agreed to amortize his debt. 


4. The Board erred in concluding that the complaint 
herein was not barred by Section 10 (b) of the Act, since 
the Union’s discharge requests were all that the Board 


held to be unlawful and they were made more than six 
months prior to the service of the charges. 


5. The Board erred in refusing to defer to the exclusive 
jurisdiction of the Wisconsin Employment Relations 
Board. 
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SUMMARY OF ARGUMENT. 


1. Sinner and Dietrich were members of Local 200 whose 
dues delinquencies had accrued under collective agree- 
ments containing a valid union shop clause. Until August 
14, 1963, both employees had been sheltered from sanc- 
tions under the union shop clause because of a controversy 
concerning its interpretation. During this period, the em- 
ployers had asserted that they would not compel Union 
Membership until an all-union referendum had been won 
because of a provision in the union shop agreement that it 
would not be enforced ‘‘unless the requirements of state 
law, if any, are met.”? The Union then insisted, and has 
established on this record, that the Union security agree- 
ment existed continuously since 1938, and thus met the 
requirements of state law for enforcement. Racine Mill- 
acork and Supply Co., WERB Dee. 6526-B, 57 LRRM 1168. 


The contract clearly states that the union shop shall be 
in effect at all times that state law permits its enforce- 
ment. The Board erroneously construed the agreement 
as enforceable only after an all-union referendum election 
had been conducted. Neither the inability to cause dis- 
charges before August 14, 1963, nor the request for a 
referendum to finally and expeditiously resolve the dis- 
pute, sustains the Board’s finding that it was the “intent” 
of Local 200 that the union shop not take effect until 
August 14, 1963. The Board should have construed the 
intent from the clear terms of the agreement, and had it 
done 80, it could only have concluded that state law per- 
mitted enforcement of the union shop and hence that the 
clause was in effect at all times material to the back dues 
owed by Sinner and Dietrich. 


2. In the August, 1963 referendum, bargaining unit 
employees voted, 360 to 44, to require all employees to 
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become and remain members of the Union as a condition 
of employment. Although fully aware of the result and 
effect of this vote, Sinner and Dietrich failed, and in fact 
deliberately refused, to make reasonable affirmative efforts 
to meet their basic obligation under the union shop agree- 
ment. Neither made a tender, or an effort to tender, the 
dues during the thirty day grace period. Six weeks after 
the referendum, both received a further and unnecessary 
invitation, in writing, to visit the Union offices to arrange 
for reinstatement in Local 200. Both failed to appear within 
the time limits stated, although they knew that the em- 
ployers would be notified of their suspension for nonpay- 
ment of dues unless they did so. Sinner never contacted 
the union until two days after his discharge had been de- 
manded. His offer to pay a new initiation fee and one 
month’s dues, if the Union withdrew its request, was re- 
jected. Dietrich did not report to the union office until 
his employer had received the discharge request, and then 
agreed to pay the full amount of his debt on an amortiza- 


tion basis, in order to continue working. This offer was 
accepted by Local 200 with the understanding that the 
discharge request would stand but that Dietrich would be 
re-employed as a “new hire.” 


Even if the union shop provision was not in effect be- 
fore August, 1963, Local 200 lawfully requested the dis- 
charges of Sinner and Dietrich because of their failure to 
tender post-referendum dues. The Board erroneously re- 
lieved both employees of their duty to make a timely 
tender, or face discharge. This duty is extinguished only 
where affirmative union conduct clearly demonstrates that 
timely tender of the proper amount would be rejected. The 
Board did not, as it could not on these facts, find that a 
timely tender was futile. The test here applied by the 
Board, which speculates as to the extent to which proper 
and improper motives actuated the discharge requests, is 
untenable under the statutory language, the statutory 
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scheme, and case law authorities. It removes any and all 
obligation on the part of the employee to fulfill his duty 
to tender, or even to inquire of the union as to what must 
be done. 


3. Although the Union accepted the amortization of 
Dietrich’s debt, it did not agree to withdraw its request 
for his discharge. The Board erroneously holds that the 
union must, as a matter of law, withdraw its discharge 
request if it accepts a belated tender of dues. Reviewing 
courts have consistently rejected earlier Board decisions 
holding that a discharge request must be withdrawn after 
the employee makes a belated tender. 


4. The Board specifically limited its finding of illegal 
activity to the making of the discharge requests. At the 
same time, it concedes that these requests were made more 
than six months prior to the filing of the charge herein. 
Therefore, they cannot be used to “infuse with illegality” 


the otherwise lawful occurrences during the Section 10 
(b) period. Local Lodge 1424, IAM v. NLRB, 362 US 
411. None of the conduct that occurred during the six- 
months period could, as a substantive matter, establish 
the Section 8 (b) (2) violation charged. The rejection of 
a belated tender does not evidence an unfair labor prac- 
tice, and neither does the amortization of Dietrich’s debt 
to the union. The Board may not rely on the fact that 
the discharges occurred within six months of the charge, 
since they may be unlawful only by reliance on an earlier, 
pre-10(b) unfair labor practice. 


5. The Board not only erred in its construction of state 
law, as shown in Point 1 above, it erred in asserting 
jurisdiction over the discharges. Since the state agency had 
jurisdiction, that jurisdiction is exclusive. Retail Clerks 
v. Schermerhorn, 357 US 96; Algoma Plywood v. WERB, 
336 US 301. 
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ARGUMENT. 


I. The Board Erred in Concluding That the Union Sought 
Back Dues That Had Accrued During Years When 
the Union Shop Agreement Was Not in Effect. 


After obligating employees to become or remain Union 
members in standard language that conforms to the pro- 
viso to Section 8 (a)(3) of the Act, Article II, Section 1 
(b) of the contract states as follows: 


“The provision of this subsection shall not be en- 
forced unless the requirements of state law, if any, 
are met.’’ 


Thus, the contract clearly states that the union shop sub- 
section shall be in effect at all times that state law per- 
mits its enforcement. Nothing in this language expresses 
an intent to impose restrictions on enforcement of the union 


shop clause either greater or lesser than those imposed by 
Wisconsin law. The use of the phrase ‘‘if any”’, when re- 
ferring to the requirements of state law, demonstrates that 
the union shop clause could take immediate effect. If state 
law so permitted, the effective date of the subsection would 
coincide with the effective date of the agreement.’ 


Wisconsin law permits enforcement of union security 
agreements if any one of the following three requirements 
are met: (1) the provision is approved in a referendum by 
two-thirds of the employees voting in a bargaining unit; 
(2) a union security provision was in existence on May 5, 
1939, and ‘‘renewed or amended continuously since that 
date’? (sometimes called the ‘‘grandfather’’ statute); or 
(3) the agreement covers building and construction em- 


7 Uniess this construction of the contract would require the employer 
to violate “applicable”, presumably federal, law. See Article II, Sec- 
tion 1 (e) of the collective agreement (JA 85, SA 2). 
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ployees who usually perform their duties on construction 
sites. 

If any one of these requirements was met in 1959, and 
thereafter, when both Sinner and Dietrich commenced their 
dues delinquencies, then, contrary to the decision of the 
Board, their arrearages accrued during consecutive terms 
of a valid, enforceable union security clause.® 


Testimony by the Union’s secretary-treasurer and the 
employer’s superintendent established that the parties had 
maintained such contracts continuously since 1938 (JA 59, 
17-18). This record contains copies of many of the col- 
lective agreements, all of which contain a union security 
agreement (JA 103-105, 84). The General Counsel failed 
to challenge or contradict in any manner the Union’s docu- 
ments, testimony and position on this point. The Trial 
Examiner declined Local 200’s offer to produce additional 
agreements covering each of the years intervening be- 
tween 1938 and 1959.° 


On this showing, Wisconsin law clearly entitles the Union 
to enforce its ‘‘all-union’’ agreement because it meets the 
requirements of the ‘‘grandfather”’ statute. It follows, 
therefore, that the union shop subsection was in full force 
and effect at all times after the making of the 1959 agree- 
ment, and the Board erred in failing so to conclude.’® 


The Board never challenged the sufficiency of this evi- 
dence to establish that the parties were entitled to enforce 


8 Local 200 maintains that the ready mix and dump truck operators 
covered by the agreements have, since passage of the construction in- 
dustry provision in 1961, met its “requirements” as well. Wis. Stats., 
$111.06(1)(c)1, supra, at p. 12. 


9 In Racine Millwork & Supply Co.. WERB Dec. 6526-B (1964), 57 
LRRM 1168, the WERB held that, on challenge to the validity of such 
a provision, uncontradicted oral testimony was sufficient to establish 
compliance with the “grandfather” requirements, refusing to apply the 
“pest evidence” rule or other strict requirements of proof. 


10 As noted, a finding that the union shop clause took effect under 
the 1959 agreement automatically qualifies both agreements under the 
“grandfather” statute. 


the union security clause since 1959 under Wisconsim law. 
For, although the Board at one point asserts that ‘‘the 
requirements of state law had [not] been met . . . until 
August 14, 1963,’ it is apparent from its opinion that it 
limited its inquiry to only one of the three possibilities— 
the referendum. 


It is able, for unarticulated reasons, to accomplish this 
feat of mental gymnastics by treating the provisions of 
the state statutes pertaining to ‘‘grandfather’’ clauses and 
the provisions relating to the construction industry as 
‘‘exempting’’ provisions, but the referendum as a ‘‘require- 
ment’’. The structure and language of the Wisconsin 
statute precludes this construction and it differs from the 
construction put on the statute by the state agency au- 
thorized to construe it. Racine Millwork and Supply Co., 
supra. 


It is possible, perhaps, to read the Board’s opinion 
to hold that the parties intended to defer its operation 
and enforcibility until the referendum, because they ‘‘be- 
lieved’? the clause to be unenforceable until then. If 
this is what the Board means, it is holding that the 
parties commit an unfair labor practice where they have 
fully complied with the law and the terms of their agree- 
ment, but mistakenly ‘‘believe’’ they have not. 


Another error in this reasoning is that it violates basic 
axioms of contract interpretation. If, as here, the terms 
are clear and unambiguous, one may not look beyond 
contract provisions to determine their meaning:?? when 
the parties utilize a factor beyond the four corners of 
the agreement as a condition to its enforcement, the 
existence of that fact is the only extrinsic issue to be 
determined. I Restatement, Contracts, § 233. 


11“, . . The cardinal rule of interpretation = to ascertain. if pos- 
sible, from the instrument itself the intention — @ parties, and to = 
effect to that intention.” Pitcairn v. Americon Refrigerator Transit C. 

101 F. 2d 929, 987 (8 Cir. 1939), cont den, 308 US 566 (emphasis added). 
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In this case, the sole factor external to the agreement 
was to ascertain whether state law permitted enforcement 
of the union shop clause.*? Rather than resolve this issue 
by a full examination of the state statute and precedents, 
the Board added terms to the parties’ bargain in order 
to find its enforcement illegal.** 


In addition, the inference that the parties ‘‘intended’’ 
to defer enforcement until after a referendum clashes 
with the direct and undisputed testimony. 


Thus, Walter Retzlaff, State’s superintendent, testified 
that Local 200 had insisted for some time that a referen- 
dum was unnecessary. The Union was simply unable to 
prevail upon the employers to act under their agreement 
(JA 17-18): 


<Q. Mr. Retzlaff, have you been aware of the fact 
that there was a controversy between Local 200 and 
the members of the ACEA for a number of years 
over the enforceability of the union shop provisions 
agreement? 

A. Yes. 

Q. You were aware of that controversy? 

A. Yes. 

Q. Were you aware that Local 200 had asserted 
to the Association that no referendum was necessary? 

A. Yes, sir. 

Q. And do you recall that the Association had 
taken the position that it was necessary to have one 
before they would enforce it? 

A. Yes.”’ 


12 “We cannot assume that a union conducts its operation in viola- 
tion of law or that the parties to this contract did not intend to ad- 
bere to its express language.” Local 357, IBT v. NLRB, 365 US 667. 


i 


The opinion of the Board unaccountably ignored this 
testimony directly on the issue.14 It chose, instead, to 
infer from the fact that the Union had not requested the 
discharges prior to the referendum and from the fact 
that it finally applied for the referendum, that the Union 
intended to defer the enforcement of the clause until the 
referendum result. 


But, Retzlaff’s testimony clearly explains why no dis- 
charges were sought before the vote. It was the em- 
ployers, and not the Union, that possessed the power to 
discharge; and since they had openly asserted that delin- 
quent employees would not be terminated before a refer- 
endum, it was obviously futile for the Union to ask them 
to do so. 


Likewise, the Union’s request for the referendum is 
perfectly consistent with its belief that the clause was 
effective without it. Faced with the adamant position 
of the employers, the Union had to select a suitable 
means to secure their compliance with the agreement. 
One available method was arbitration under the griev- 
ance procedure (SA 2-3). However, this particular issue 
required construction of state law, a subject not ordinarily 
presented to Boards of Arbitration. A referendum con- 
ducted by the State of Wisconsin was the means chosen to 
resolve the immediate issue, perhaps with greater speed, 
less expense, and more finality. 


In short, neither the language of the contract nor the 
Board’s theory as to the Union’s ‘‘intent’’ supports its 
finding that Local 200 agreed to defer the operation and 
enforcibility of the union shop subsection until a refer- 
endum was held. The contract does not limit itself to 


14 As the First Circuit recently stated, in declining to enforce an 
order: “To isolate some facts and omit others, some of them at least 
comparable, and some of seemingly much greater importance than 
some mentioned, is per se, a failure to view even the recited facts in 
context.” NLRB v. Purity Food Stores, Inc. ... F. 2d ..., 61 LRRM 
2067 (1st Cir. Dec. 30, 1965). 
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a referendum, but to state law. Having met the require- 
ments of state law with respect to these two employers, 
the union shop clause was in effect at all times material 
to the dues delinquencies of Sinner and Dietrich, and 
their failure to pay dues subjected them to lawful dis- 
charge. 


IL Even if the Union Shop Provision Was Not in Effect 
Prior to August 14, 1963, Local 200 Lawfully Re- 
quested the Discharges of Sinner and Dietrich Be- 
cause of Their Failure to Make Timely Tender of Dues 
After the Referendum. 


The Board held that compulsory membership was not 
enforceable until August 14, 1963, the date of the refer- 
endum. Yet, assuming that to be justified, Sinner and 
Dietrich still failed to make a timely tender before the 
Union requested their discharges. The Union, therefore, 
had a contractual and statutory right to request their 
discharges on that date. 


Section 8 (a) (3) of the Act expressly permits contract- 
ing parties to obligate an employee to become or remain 
a union member thirty days after the effective date of a 
union security clause. An employee who fails to make a 
timely tender of dues may be lawfully discharged at the 
union’s request.1* 

One of the basic purposes of Sections 8 (a) (3) and 
8 (b) (2) is to empower unions, pursuant to valid union 
security clauses, to cause the discharges of ‘‘free riders’’, 
i. e., “employees unwilling to contribute their share of fi- 
nancial support to such union.’”? Radio Officers’ Union v. 
NLRB, 347 US at 41 (1954). Thus under a union shop 
clause, the ‘‘duty and obligation to join within the pre- 
seribed time is imposed by Section 8 (a) (3) of the Act 


15 NLRB v. Technicolor Motion Picture Corp., 248 F. 24 348 (9th Cir. 
1957). 
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on the employee.’’ NLRB v. Pacific Transport Lines, 290 
F. 2d 14, 17 (9th Cir. 1961) (Emphasis added.) 


Employees must fulfill this basic obligation by a timely 
tender or face discharge. To permit them to ‘‘procrasti- 
nate beyond the statutory and contractual deadlines for 
becoming a union member’’ would, in the words of the 
Ninth Circuit, ‘pervert the legislative mandate” by ‘‘en- 
larg[ing] the scope of the protection afforded employees.” 
That court has correctly discerned a ‘‘Congressional in- 
tent to permit discrimination . . . where the employee has 
not fulfilled his obligation within the period expressly 
granted for his protection.’”?> NLRB v. Technicolor Mo- 
tion Picture Corp., supra, at p. 353. 


The Second Circnit and the Seventh Circuit have 
reached the same conclusion. In International Associa- 
tion of Machimists v. NLRB, 247 F. 2d 414 (2nd Cir. 1955), 
the Second Circuit held that an employee who is unwilling 
to make a prompt tender is as much a ‘‘free rider”? as one 
who is unwilling to contribute at all. The Seventh Circuit 
stated, in Producers Transport, Inc. v. NLRB, 284 F. 2d 
438 (7th Cir. 1960), that employees who fail to pay dues 
promptly must, in the interest of ‘healthy industrial rela- 
tions’’ face ‘‘effective action’? under a union shop clause: 

“The statutory duty upon an employee with re- 
spect to the payment of dues is geared to the legal 
principle of tender. * * * It is not conducive to healthy 
industrial relations to prevent unions from taking ef- 
fective action to secure the prompt payment of dues 
where dues payments are required under a valid union 
security agreement. A necessary concomitant of such 
effective action by a union is the responsibility of the 
employee to see that his dues are paid promptly when 
due.’’ 284 F. 2d at p. 442 (Emphasis added). 


As these cases demonstrate, an employee must make a 
timely tender of the amount he owes under a valid union 
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shop clause to avoid discharge.!® Until now, the Board 
recognized only one exception to the tender requirement, 
namely, those situations where the union’s conduct af- 
firmatively demonstrated that timely tender would have 
been rejected: 

“The duty to tender is extinguished only where... 
the union demonstrates by affirmative conduct and 
statements that tender would not have stayed its re- 
quest for discharge. Otherwise, of course, an em- 
ployee has the normal duty to go forward with his 
tender during the grace period.”’ Westinghouse Elec- 
tric Corp., 96 NLEB 522 at 525 (1951), aff’d 203 F. 
2d 173 (9th Cir. 1953). 


Reviewing courts have been careful to limit the excep- 
tion to circumstances clearly demonstrating futility. Thus, 
in NLRB v. LAM Local No. 504, 203 F. 2d 173 (9th Cir. 
1953), the union, before the contract became effective, fined 
and expelled a worker for dual unionism, officially notified 
him that his dues would not be accepted, and twice re- 
jected dues tenders from him. During the grace period, 
the union again rejected, in his presence, @ timely dues 
tender from another worker it had fined and expelled. 
The Board concluded, and the Court agreed, that a timely 
tender of current dues in such circumstances was not es- 
sential, since it would have been a “‘fntile gesture’ and 
a “‘useless procedure.”’ 203 F. 2d 173, at 176. 


Likewise, in the John I. Paulding*? case relied upon here 
by the Board, union letters to employees expressly in- 
sisted, in order to avoid discharge, on payment of a spe- 
cific amount of money, which included the back dues. On 
appeal, the First Circuit held specifically on that point: 


i 
16 Assuming, of course, the employee knew, or should have known, 
ee his membership in the 


that a contract union. IUE, Frigidaire 
Local 801 v. NLRB, 207 F. 24 679, 113 App. D.C. 343 (D.C.Cir. 1962), see 
infra, p. 42. 

17 NLRB v. Int. Unton, United Automodile Workers, AFL-CIO, 297 F. 
24 272 (1st Cir. 1961), enfg. 142 NLRB 296. 
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“*... the fact that they might have been forthwith 
liable for current dues does not exculpate the union 
for having demanded, on penalty of discharge, an 
amount embracing the pre-contract dues.’’ 297 F. 2d 
272, at 275. 


Conversely, in NLRB v. Pacific Transport Lines, supra, 
the Ninth Circuit reversed a Board decision excusing an 
employee’s failure to tender and distinguished those facts 
from earlier cases where ‘‘futility’’ had been established: 


“*, . . the record [here] nowhere indicates the fu- 
tility of tender; * * ° this case is thus distinguishable 
from our holdings in NLRB v. Eclipse Lumber Co., 
199 F. 2d 684 (9th Cir. 1952), and NLRB v. Interna- 
national Association of Machinists, 203 F. 24 173 (9th 
Cir. 1953), where the unions involved demanded pay- 
ment of certain fines in addition to back dues and ini- 
tiation fees. There we held that the unions had no 
right under the Act to cause the discharges for rea- 
sons apart from current dues and initiation fees, and 
that under those circumstances, the failure of the em- 
ployees to tender the lesser amount of dues and ex- 
clude the inappropriate fines, when the entire amount 
was insisted upon by the union, would have been a 
‘futile gesture.’ ’? 290 F. 2d 14, at 19-20. 


In short, it is only where the union has clearly demon- 
strated the futility of proper tender that courts have al- 
lowed the Board to relieve the employee of his basic obli- 
gation. 


The decision of this Court in JUE, Frigidaire Local 801 
v. NIRB, 307 F. 2d 679, 113 App. D.C. 343 (D.C.Cir. 
1962), is consistent with this view. There, this court 
found that the employee had made an active and earnest 
effort to comply with the dues requirements as soon as he 
was aware of them, only to have his prompt tender of an 
excessive amount rejected without an explanation. In 
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those circumstances, where the employee was plainly will- 
ing to ‘‘take all necessary steps to protect his job”’, this 
court held the union to an obligation to advise him accord- 
ingly. 307 F. 2d 679, at 681. Nothing in Frigidaire sug- 
gests this Court’s approval of what the Board now main- 
tains, namely, that employees in knowing breach of their 
contractual duty have no obligation to make a tender at 
all, simply because the union has asked them to arrange 
for reinstatement by the payment of their just debts. 


Under Section 8 (a) (3), it is clear that both Sinner and 
Dietrich were subject to discharge for their failure to 
tender dues under the union shop clause. Both knew that 
the agreement was in effect, that it required them to pay 
dues, and that they were delinquent under it. Both dis- 
regarded written warnings to that effect. Both failed to 
report to the Union office, as requested, to discuss arrange- 
ments that would protect their jobs. Both were given 
adequate opportunity to do so. Both knew the deadline 
under which they must act. Both were aware that, unless 
they chose to be treated otherwise, their employers would 
be notified of their suspension for nonpayment of dues 
and requested to discharge them. Neither came forward 
within the allotted time and inquired as to whether their 
status could be changed. 


Sinner manifested a clear intent not to pay, whatever 
his obligation. For siz weeks, he deliberately refused to 
act on the obligation he knew the contract imposed. His 
attitude was identical to that of Pool, the employee dis- 
charged in the Producers Transport case, supra, of whom 
the Court of Appeals remarked: 


“He knew that his dues were not paid. Under the 
Constitution and rules of the union he was auto- 
matically suspended from membership when his dues 
were delinquent for three months. Pool was advised 
on at least two occasions prior to the demand for his 
discharge that it was necessary for him to report to 


—27— 


the union hall to get his dues situation straightened 
out. He failed to report. He must be charged with 
the foreseeable consequence that his continued failure 
to assume his fair share of the financial burden of the 
union would lead to his suspension from the union 
and might lead to his discharge from employment. 
* ° * The Board’s order in this case absolves the em- 
ployee from all responsibility and would permit him 
to defy the union to collect his dues.’? 284 F. 2d 438, 
at 442. 


Sinner, like Pool, ‘‘presents a simple case of a union mem- 
ber who sought to take a free ride and who processed an 
unfair labor practice charge when his effort was not suc- 
cessful.’’ 284 F. 2d 438, at 443. 


The other charging party, Dietrich, repeatedly asserted 
his intent to regain ‘‘good status’? membership but did 
not do so. He was aware that the Union had concluded, 
reasonably, that his previous efforts were inadequate and 
knew that if he failed to visit the Union office within the 
prescribed time, he would face discharge. He failed to 
comply. After receiving the Union’s October 4 letter, he 
gave the steward $20 in part payment of his back dues. 
When the money was rejected,}* the steward again in- 
structed him to contact the appropriate union representa- 
tives at the office and reminded him that the deadline was 
near.!® But Dietrich continued to procrastinate until after 
his discharge was requested. 


By contrast, the Board did not, as it could not, find 
that the Union would have rejected the timely tender of 


18 Of course, the Union was entitled to a “full and complete tender 
-.-. of all dues and fees which he was lawfully required to tender”, and 
this amount was far in excess of $20. Acme Fast Freight, Inc., 184 NLRB 
1131. Rejection of an imperfect tender does not impair the right to 
request discharge thereafter. Producers Transport v. NLRB, supra. 


19 In similar circumstances, the Seventh Circuit deemed it not un- 

reasonable to require the employee to tender his dues at the Union 

se the appropriate records are kept. Producer: Transport o. 
, supra, 
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dues to which it was entitled. The form letter of October 
4, mailed to the group of delinquent employees, merely in- 
formed them of their suspension for nonpayment of dues 
and asked them to visit the office within a week to make 
appropriate arrangements to protect their jobs. The letter 
falls far short of insistence that employees pay a greater 
amount than the Union could lawfully require under the 
union shop clause. It was not an ultimatum that the em- 
ployees pay a specified amount or be discharged forth- 
with. On the contrary, it gave employees who received 
it the opportanity to come to the Union office to make 
arrangements. Since Local 200, under its By-laws, was 
entitled to request payment of back dues and current dues 
owed by Sinner and Dietrich, it is hardly surprising that 
it wrote the letter it did. Only by the payment of back 
and current dues could the delinquent employees again 
become members in good standing. Surely, the Union 
was entitled to proceed on the premise that delinquent 
members would prefer to be treated as such. 


Moreover, there is no evidence that the Union rejected 
timely tender of current dues from any employee, and 
not the slightest evidence that either charging party 
thought the Union was insisting upon the payment of an 
amount greater than the current dues. Indeed, the Board 
found that Sinner made precisely this offer, belatedly, 
when he finally appeared at the Union office the day after 
State had received the letter requesting his discharge. 
Nothing in the record explains why this offer was not 
made during the period provided for in the letter. Of 
course, there is no evidence that Dietrich at any time con- 
sidered payment of less than what he owed to the Union. 
His testimony and his prior conduct was consistent in its 
implicit rejection of that alternative. 


Faced with these facts, the Board did not—and could 
not—find that the Union would have rejected timely ten- 
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ders of new initiation fees and current dues. Instead, it 
chose to depart from settled law and predicate a violation 
on a new and untenable legal theory: 


“‘Respondent’s requests for the discharges of Diet- 
rich and Sinner, which did not distinguish between the 
employees’ liability for back dues and current dues, 
were based in substantial part on their dues delin- 
quencies for the period prior to August 14, 1963” (JA 
129). 


The rule applied here dwells exclusively on the sup- 
posed nature of the Union’s request and inferentially ex- 
ceuses employees from the statutory requirement that they 
make a timely tender or face discharge for their failure to 
do so. Instead of requiring employees to test the response 
of the Union to a good faith and timely tender of what 
they owe, the Board has attempted to probe into the 
mind of the Union officials who made discharge requests 
when they could lawfully do so and conjecture as to the 
extent to which proper and improper factors operated. 
No policy of the Act is furthered by this sort of narrow 
and nebulous inquiry. This is particularly true, where, 
as here, whatever motivation the Union may have had was 
not shown to have influenced the conduct of the employees 
to their detriment. Neither, from what this record dis- 
closes, would have acted differently had the Union been 
differently motivated. Penalizing the Union for request- 
ing the discharges of these employees on such a basis de- 
feats the purposes of the Act to permit Unions to cause 
the discharge of employees ‘‘unwilling to contribute their 
share of financial support for such union.’? Radio Officers’ 
Union v. NLRB, supra. 


Thus, the Board’s legal theory is not supported by the 
statutory language, the statutory scheme, or decisions of 
reviewing courts; and we urge this Court to reject it. 


—30— 


IIL. Local 200 Had No Legal Duty to Withdraw Its 
Request for the Discharge of Dietrich After 
He Belatedly Agreed to Pay His Debt. 


As to Arthur Dietrich, the Board added an additional 
theory to sustain its holding that Local 200 unlawfully re- 
quested his discharge, namely, that Dietrich agreed on Oc- 
tober 17th to pay his debt to the Union. The Board held 
that the Union must, as a matter of law, withdraw its dis- 
charge request if it accepts a belated tender. We challenge 
this conclusion as an erroneous interpretation of the 
statute. 


Reviewing courts have consistently rejected earlier 
Board holdings that a discharge request must be with- 
drawn after the employee makes a belated tender.2° In 
its General Motors: decision, the Board finally ac- 
cepted this view and held that the union may lawfully re- 
ject a belated tender without withdrawing its request for 
discharge because the Act permits a discharge for failure 
to tender on time. 


But having accepted the principle that rejection of a 
belated tender does not make a subsequent discharge 
necessarily ‘‘for reasons other than failure’ to tender 
dues, it is wholly inconsistent to hold, as the Board did 
here, that acceptance of a belated tender alters the fact 
that it was untimely and that discharge was lawfully re- 
quested for that reason. In both cases, the discharge has 
been sought because tender was not promptly made, and 
the Act permits this basis for the request.2? Surely, this 
peculiar distinction finds no support in the statutory lan- 
guage or authorities, and appears to be an atavism to the 


——_——_———_ 
20 NLRB v. Technicolor Motion Picture Corp. 248 F. 2d 348 (9th Cir. 
> International Association of Machinists v. NLRB, 247 F. 2d 414 
r Transport Inc. v. NLRB, 248 F. 24 834 (7th 


21 General Motors Corp., Packard Electric Division, 134 NLRB 1107. 
22 See cases cited in footnote 20, supra. 
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theory, since discarded in General Motors, supra, that the 
making of a belated tender, whether it be rejected or ac- 
cepted, necessarily makes a subsequent discharge ‘‘for 
reasons other than the failure of the employee to tender”’ 
within the meaning of Section 8 (a)(3).2* As noted, this 
theory has not been accepted by reviewing courts. 


The facts here demonstrate the circumstances under 
which an employee is willing to pay, and the Union is 
willing to accept, back dues although it is understood by 
both that the discharge request will not be countermanded. 
It is undisputed that Dietrich was told on October 16 that 
the request for his discharge had already been made and 
that as regards his going back to work for State, that 
matter was ‘‘out of my [Ranney’s] hands’? (JA 64). In 
fact, Dietrich admitted that Ranney made no promise to 
‘‘straighten matters out’’ with his employer (JA 47-48). 
Rather, Dietrich stated that he had taken the matter up 
with State and been assured that he could be re-employed 
(JA 64). Ranney then called Dietrich’s attorney to work 
out the back dues arrangement and confirmed it by letter. 


This uncontradicted and consistent testimony, further 
corroborated by McGinn’s $25 payment at the end of Oc- 
tober although Dietrich had been discharged and re-em- 
ployed without his previous seniority in the interim, 
clearly establishes that the Union never agreed to with- 
draw its request for Dietrich’s discharge in return for 
the back dues. In fact, neither Dietrich nor his attorney 
ever claimed that it had. Rather, the dues arrangement 
was made presumably because, on being re-employed by 
State, Dietrich would again have to comply with the terms 
of the union shop clause and would have to secure the 
Union’s agreement to return to work. 


In NLRB v. International Woodworkers of America 
Local Union No. 13-433, AFL-CIO, 264 F. 2d 649 (9th Cir. 


23 Aluminum Workers Int. Union Local 135 (Metal Ware Corp.), 112 
NLRB 619, aff'd on different grounds 230 F. 2d 515 (7 Cir. 1956). 
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1959), the Court of Appeals found waiver where a nunc 
pro tunc tender was accepted by the steward with the 
understanding that the employee would keep his job. On 
these facts, the Court properly found a ‘twaiver’’? of any 
agency restriction on the steward when the money was ac- 
cepted. Nothing in the Woodworkers case supports the 
Board theory, urged here, that it is not possible for a 
union to reach any agreement with a delinquent member 
other than the one which fully restores his status and 
countermands the discharge request, in consideration for 
the payment of his debt. 


Therefore, the Board erred in concluding that the Union 
violated Section 8 (b)(2) when it accepted payment of 
Dietrich’s debt but refused to countermand the request for 
his discharge- 


TV. Since the Union’s Requests for the Discharges Oc- 
curred More Than Six Months Prior to the Service 


of the Charges, the Complaints Based on These 
Charges Are Barred by Section 10 (b). 


The Board found that Local 200 committed an unfair 
labor practice solely because of its requests that Sinner 
and Dietrich be discharged (JA 131, 132). These requests 
were mailed to their employers on October 15, 1963. The 
record shows no further contact by the Union with either 
employer on the subject. State and Hillview acted upon 
the requests and discharged Sinner and Dietrich during 
the six-months period, but no unfair labor practice charge 
has been filed against either employer. 


The instant charge against the Union was served on 
April 16, 1964, six months and one day after Local 200 
made its effective requests for their discharges** (JA 


The charge was signed by Sinner 
not filed with the Board until 
bad been aware of the 
October 17, 1963. These delays w 
Dietrich was represented by 
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126). Section 10 (b) bars the issuance of a complaint 
‘“based upon any unfair labor practice occurring more 
than six months prior to the . . . service of a copy’’ 
of the charge upon the Union.?5 


Acknowledging that ‘‘the requests for discharges were 
mailed outside the six-month period provided in Section 
10 (b)’’ (JA 126), the Board held that the charge was 
timely because the employers acted to discharge Sinner 
and Dietrich within the Section 10 (b) period. Since the 
Union was charged with unlawfully causing State and 
Hillview to terminate the charging parties, the Board 
maintains that the employers’ timely conduct was attrib- 
utable to Local 200’s ‘‘clearly efficacious’? coercion and 
hence that its ‘‘unfair labor practices were not consum- 
mated until the discharges took place, which was within 
the 10 (b) period’? (JA 126-127). 


The United States Supreme Court, in Local Lodge 1424, 
International Association of Machinists v. NLRB, 263 
US 411 )1960),?¢ held that Section 10 (b) precludes the 
finding of a violation where the violation is ‘‘inescapably 
grounded on events predating the limitations period.’’ 
362 US 411, at 422. 


In Bryan it was alleged that the union’s enforcement 
of a union shop clause in a collective agreement which it 
had illegally executed outside the Section 10 (b) period, 
constituted an unfair labor practice.** During the six 
months period, employees were forced to join the union 
and pay monthly dues under the contract. By an express 
statutory provision, enforcement of the union shop clause 
in such a collective bargaining agreement through dis- 


25 The pertinent text of this provision appears at p. 11, supra. 


26 Local Lodge 1424, IAM (Bryan Mfg. Co.), 119 NLRB 502, aff'd with 
dissent 264 F. 2d 575, 105 US App.D.C. 102; reversed, 362 US 411 (1960); 
(herein called Bryan). 


27 Int't Ladies Garment Workers Union v. NLRB (Bernhard-Altmann 
of Texas), 366 US 731 (1961). 
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crimination is declared unlawful [Section 8 (a) (3) (i)]- 
Accordingly, the Board pressed the argument that two 
“independent”? unfair labor practices were involved— 
execution and conduct to ‘‘enforce”? the contract—and 
that it was merely the specific acts of enforcement within 
the Section 10 (b) period that had been charged. 


The Court concluded that the Board’s position ‘‘cir- 
cumvent[ed] the purposes of the section” by permitting 
reliance upon anterior events ‘‘to infuse with illegality 
the otherwise legal union security clause or its enforce- 
ment.”” 362 U. S. at 415. In effectuating the Section 
10 (b) policies, which are premised on evidentiary factors 
as well as considerations of industrial stability, the Court 
distinguished between two different kinds of situations: 

“The first is where occurrences within the six 
months limitations period in and of themselves may 
constitute, as a substantive matter, unfair labor prac- 
tices. . . . The second situation is that where con- 
duct occurring within the limitations period can be 
charged to be an unfair labor practice only through 
reliance on an earlier unfair labor practice.’ 362 
U.S. at 416. (Emphasis ours.) 


The Court held that the facts before it belonged in the 
second, barred category, because the ‘‘gravamen’’ and 
“entire foundation”? of the alleged unfair labor practice 
was lack of majority status at the time the union shop 
agreement was signed and that the acts of enforcement 
during the six-months period were otherwise ‘‘wholly 
benign.”” 362 U. 8. at 417. 


Here, like Bryan, the only occurrence within the Section 
10 (b) period is ‘‘wholly benign’”’ enforcement of a lawful 
union shop clause by the termination of Sinner and 
Dietrich, who were both delinquent in the dues payments 
it required and subject to discharge under its terms. As 
in Bryan, the union security agreement, and its enforce- 
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ment here, are both ‘‘perfectly lawful on the face of 
things”? and an unfair labor practice cannot be made out 
except by reliance on the Union’s October 15 discharge 
demands and the previous back dues requests. However, 
these are events which, ‘‘because of limitations, cannot 
[themselves] be made the subject of unfair labor prac- 
tice complaint.”’ 362 U. S. at 419. 


Sinner’s belated offer on October 17 of current dues 
and an initiation fee after issuance of the request for his 
discharge, does not detract from this conclusion, since 
the Board itself recognizes that the Union was entitled 
to reject this offer without evidencing an unfair labor 
practice.?® Similarly, Dietrich’s back dues arrangement 
in return for the Union’s agreement to permit his re- 
employment by State, does not constitute an unfair labor 
practice. See Point III, supra.2® Moreover, neither of 
these acts, ‘‘in and of themselves’? may constitute unfair 
labor practices as a substantive matter since they do not 
reflect union coercion of an employer, which is prerequisite 
to a Section 8 (b) (2) violation. 


In fact, after the pre-10 (b) discharge requests, the 
Union had no further contact of any kind with the em- 
ployers on this subject. Thus, unlike its D. L. Bradley? 
decision, the Board here is unable to cite any conduct 
by Local 200 during the 10 (b) period directed at Hill- 
view and State to continue discriminating against Sinner 
and Dietrich. Of course, the employers acted upon the 
requests, but it is not the employers who are charged. 
Had the employers refused to carry out the Union’s re- 
quests, Section 10 (b) would bar a finding that the Union 
unlawfully attempted to cause discrimination. There is 
surely no reason under Section 10 (b) to hold the same 


28 General Motors, Packard Elec. Div.. 184 NLRB 1107 at 1109. 


29 The Union has not been charged with restraint or coercion of 
employees, in violation of Section 8(b) (1) (A). 


30 Plumbers and Pipefitters Local 214 (D. L. Bradicy Plumding & 
Heating Co.), 181 NLRB 942, aff'd 298 F. 2d 427 (7th Cir. 1962). 
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Union conduct to constitute a timely violation simply 
because of employer action which has not been the sub- 
ject of a charge** 


In doing so, the Board flouts not only the policy of 
10 (b), but also the policy of 8 (b) (2). By providing that 
a union violates 8 (b) (2) by attempting to cause or 
causing the discharge of an employee, Congress made 
the union’s conduct, not the employer’s response to it, 
determine whether a complaint alleging a violation of 
Section 8 (b) (2) should be sustained. By rejecting the 
Section 10 (b) defense, because the employer acted upon 
the union’s request, when at the same time, as the Board 
itself apparently concedes, it could not have sustained the 
complaint had the employer failed to act, the Board, con- 
trary to Congressional intent, makes the employer’s, not 
the union’s conduct the basis for sustaining the complaint 
alleging the Union violated Section 8 (b) (2). 


The Board contends, in effect, that the Union’s attempt 
to cause and its causing of the discharges are two in- 
dependent, logically separate unfair labor practices, that 
the employers’ conduct in discharging Sinner and Dietrich 
within the six-month period may be charged to the Union 
as the ‘“‘consummation”’ of its pre-10 (b) period “‘coer- 
cion’”? and hence that Local 200 ‘‘caused’’ the discharges 
within six months of the service of the charge. This rea- 
soning is but a thinly disguised reiteration of the ‘‘con- 
tinuing violation” doctrine that the Board urged, but 
the Supreme Court rejected, in Bryan: 


“It may be conceded that the... enforcement as 
well as the execution, of this collective bargaining 
agreement constitutes .. . two logically separate vio- 
lations, independent in the sense that they can be de- 
scribed in discrete terms. Nevertheless, the vice in the 
enforcement of this agreement is manifestly not inde- 


31 See dissent of (Member) Leedom in D. L. Bradley, 131 NLRB at 946. 
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pendent of the legality of its execution.’’ 362 US at 
422-3 (emphasis added). 


Likewise, the ‘‘vice’’ in the discharges ‘‘caused’’ by the 
Union in the case at bar is, under the Board’s first hold- 
ing, derived entirely from the allegedly unlawful basis of 
the pre-10(b) discharge requests. Thus, the discharges 
are an unfair labor practice ‘‘only upon reliance on an 
earlier unfair labor practice’, namely, the Union’s al- 
legedly unlawful but concededly time-barred discharge re- 
quests. The circumstances giving rise to this ‘‘attempt 
to cause’’ are the even earlier Union requests of the sus- 
‘pended members that failed to distinguish between lia- 
bility for back dues and current dues. Hence, the Board’s 
conclusion that the Union’s alleged violation fell within 
the six-month period ultimately rests upon the Union’s 
failure to take affirmative action to undo the consequences 
of what it had done prior to the six-month period. 


But, of course, before the Board could conclude that 
8 (b)(2) imposed a duty upon the Union to undo what it 
had done, it had first to determine that the pre-10(b) con- 
duct was illegal. As Bryan makes clear, however, Section 
10(b) precludes an inquiry into time-barred events where 
the timely occurrences are themselves prima facie lawful: 

‘In any real sense, then, the complaint in this case 
is ‘based upon’ the unlawful execution of the agree- 
ment, and its enforcement, although continuing, is a 
continuing violation, solely by reason of circumstances 
existing only at the date of execution. To justify re- 
liance on these circumstances on the ground that [its] 
maintenance . . . is a continuing violation is to sup- 
port a lifting of the limitations bar by a characteriza- 
tion which becomes apt only when that bar has al- 
ready been lifted.’ 362 US at 423 (emphasis added). 


Thus, Bryan teaches that whether the discharges be 
termed a ‘‘continuation’”’ or a ‘‘consummation’’ of the 
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earlier unfair labor practice, they are not unlawful inde- 
pendently of it, and hence that the complaint is barred 
by Section 10 (b). 


The Board’s reliance upon its decision in D. L. Bradley, 
supra, is completely misplaced. There, on similar facts 
but over a strong dissent, two members found sufficient 
evidence of union coercion upon the employer within the 
Section 10 (b) period to come within the Bryan guidelines. 
As noted above, the record here lacks any such timely 
evidence. The Seventh Circuit Court of Appeals sus- 
tained the Board in Bradley because of the evidence of il- 
legal union conduct within the six-month period, and hence 
its decision is also distinguishable from the case at bar. 


The court also held in Bradley that there are ‘‘two sepa- 
rate union unfair labor practices described in’”’ the rele- 
vant portion of Section 8 (b) (2); one, “<cansing’’, and the 
second, “‘attempting”’ to cause a discriminatory discharge. 


298 F. 2d 427, at 428. Since the violation of “causing”’ dis- 
crimination did not ripen until the discharge had occurred, 
the court thought it “‘reasonable” to conclude that the 
charge was timely if the discharge occurred within the 
statutory limitations period. Yet, as we have shown, this 
is precisely the reasoning rejected by the Supreme Court 
in Bryan. 


The gravamen, indeed, the only Union conduct here 
found to constitute an unfair labor practice, occurred be- 
fore the Section 10 (b) period, namely, the sending of the 
discharge requests. While attempting to cause and causing 
discharges may be phrased as separate violations of the 
statute, both rely here on the basis of the Union’s dis- 
charge demands for the “‘entire foundation’’ of their 
illegality. Like execution of the contract in Bryan it is 
the Union’s discharge demands, and the circumstances 
anterior to them, that is the ‘‘gravamen’’ of this com- 
plaint. 
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Accordingly, a ‘‘finding of violation here is inescapably 
grounded on evidence pre-dating the limitations period” 
and thus the complaint here is barred as ‘‘directly 
at odds with the purposes of the Section 10 (b) proviso.”’ 
Bryan, supra, 362 U.S. at 422. 


V. Had This Case Arisen in Michigan or Illinois (States 
Which Do Not Prohibit or Regulate Union Shop Con- 
tracts), the Charge Would Have Been Dismissed by 
the Regional Director. 


It is not disputed that the provisions of the contract 
comply with federal law. Under any interpretation of 
the words ‘‘requirements of state law, if any’’, it is clear 
that these charging parties could have protested their 
discharges to the Wisconsin Employment Relations Board. 
Since this state agency had jurisdiction, that jurisdiction 
is exclusive. Retail Clerks v. Schermerhorn, 357 U. S. 96; 
Algoma Plywood Co. v. WERB, 336 U. S. 301. 


CONCLUSION. 


By reason of the foregoing, it is respectfully submitted 
that the petition herein be granted and the Board’s order 
set aside. 


Respectfully submitted, 


DAVID LEO UELMEN, 
GERRY M. MILLER. 


GOLDBERG, PREVIANT & UELMEN, 
511 Warner Theatre Building, 
Milwaukee, Wisconsin 53203. 
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SUPPLEMENTARY APPENDIX. 


1959-1962 Truck Drivers Building Trades 
Labor Agreement—Local 200, I. B. T. 


(RESPONDENT'S EXHIBIT 9). 


This Agreement made and entered into this Ist day of 
June, 1959, by and between Allied Construction Employers 
Association, Inc., of Milwaukee, hereinafter referred to 
as the “Association”, and Chauffeurs, Teamsters and 
Helpers “General” Local Union, No. 200 of the IL B. of 
T. C. W. & H. of A., hereinafter referred to as the “Union”, 
both of the County of Milwaukee, State of Wisconsin. 


ARTICLE IL 


Recognition and Union Security. 
Section 1. ° ° ° 


(b) All present employees who are members of the 
Union on the effective date of this subsection shall remain 
members of the Union in good standing as a condition of 
employment, All present employees who are not mem- 
bers of the Union and all employees who are hired here- 
after shall become and remain members in good standing 
of the Union as a condition of employment on and after 
the 3lst day following the beginning of their employment 
or on and after the 3lst day following the effective date 
of this subsection, whichever is later. The provisions of 
this subsection shall not be enforced unless the require- 
ments of state law, if any, are met. 


(da) In those instances where subsection (b) hereof may 
not be validly applied, the Employer agrees to recom- 
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mend to all employees that they become members of the 
Local Union and maintain such membership during the 
life of the Agreement, to refer new employees to the Local 
Union representative, and to recommend to delinquent 
members that they pay their dues since they are receiving 
the benefits of this contract. 


(e) Nothing contained in this section shall be construed 
so as to require the Employer to violate any applicable 
law. 


ARTICLE XXXVI. 


Duration of Agreement. 

This agreement shall be binding upon the parties, their 
successors and assigns, and shall continue in full force 
and effect until May 31, 1962, and from year to year there- 
after, unless terminated by written notice (by Certified 
Mail) given by either party to the other not less than 
sixty (60) days prior to the expiration date (May 31, 
1962), or any anniversary thereof. 


1962-1965 
Truck Drivers, Building Trades Labor Agreement— 
Local 200, I. B. T. 


(GENERAL COUNSEL’S EXHIBIT 3) 


ARTICLE XXVIII. 
Grievance Procedure. 


Section 5. The arbitrator (or Board of Arbitration) 
shall have the sole and exclusive power and jurisdiction 
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to determine whether a particular grievance, dispute or 
complaint is arbitral under the terms of the Agreement. 
Disputes that have been submitted to arbitration shall be 
heard by a Board of Arbitration consisting of three (3) 
members selected by the Employers and three (3) mem- 
bers selected by the Union, to whom the disputes shall be 
referred. Such arbitrators must be appointed within 
thirty (30) days after signing this Agreement. The deci- 
sion of the Board of Arbitration upon any matter sub- 
mitted to it shall be final and binding. ° ° ° 


Should the Board of Arbitration fail to agree after two 
(2) meetings, an impartial umpire shall be selected by 
the Board. If the members of the Board of Arbitra<ion 
are unable to agree upon the selection of the umpire, he 
shall be chosen from a list of arbitrators to be furnished 
by the Federal Mediation and Conciliation Service. The 
dispute shall be submitted to the umpire within seven 
(7) days after his selection. The decision of the umpire 


shall be final and binding on all parties. * ° ° 


ARTICLE XXXVIL. 


Duration of Agreement. 


This Agreement shall be in full force and effect from 
June 1, 1962 to and including May 31, 1965, and shall 
continue in full force and effect from year to year there- 
after unless written notice of desire to cancel or termi- 
nate the Agreement is served by either party upon the 
other at least sixty (60) days prior to date of expiration. 
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By-Laws of the 
Teamsters ‘General’? Local Union No. 200. 


(Approved on October 14, 1960.) 


RESPONDENT’S EXHIBIT 2. 


ARTICLE XVIL 
Dues and Initiation Fees. 

Section 1. Dues of members of this Local Union shall 
not be less than $5.00 per month, payable on or before 
the first day of the current month. Dues of members of 
this Local Union who do not pay their dues on or before 


the first day of the third month, after they are due, shall 
not be less than $6.00 per month. 


Section 2. Any member who is more than thirty (30) 


days in arrears shall not be entitled to strike benefits. 
Any member who allows himself to become delinquent 
in his dues shall not be reinstated until he pays all back 
dues, including the current month’s dues. 


Section 3. Initiation fees for membership in this or- 
ganization shall be not less than Fifty ($50.00) dollars, 


ARTICLE XIX. 
Membership. 


Section 1. (a) An applicant shall be considered a mem- 
ber when he shall meet all of the following requirements 
for membership: 

* e * ° e * 

(ce) Tender of the initiation fees and one month’s dues 

by cash or on written authorization of checkoff. All ap- 
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plicants for membership in this Union shall complete pay- 
ment of the initiation fee within thirty (30) days after 
date of first application, under penalty of forfeiture of 
such partial payment as may have been made, unless 
extended for just cause by the Executive Board or the 
Secretary-Treasurer. 


(i) A member shall lose his good standing in the or- 
ganization by suspension or expulsion from membership 
after appropriate proceedings consistent with these By- 
Laws or the Constitution, or by non-payment of dues on 
or before the first business day of the current month in 
advance. 


(j) For any member to be eligible to vote on any ques- 
tion, he must have his dues paid to within three (3) 
months of the date. Any member who becomes three (3) 
months in arrears for dues, fines, ete., shall automatically 
stand suspended from this Local Union. * * ° 


ARTICLE XXXIL 
Savings Clause. 

Section 1. The provisions of these By-Laws relating to 
the payment of dues, assessments, fines or penalties, etc., 
shall not be construed as incorporating into any Union- 
security contract those requirements for good standing 
membership which may be in violation of applicable law, 
nor shall they be construed as requiring any employer to 
violate any applicable law. However, all financial obliga- 
tions imposed by or under the International Constitution 
and these Local Union By-Laws (and in conformity there- 
with) shall be legal obligations of the members upon 
whom imposed and enforceable in a court of law. 
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Affidavit of Fred H. Sinner. 


(RESPONDENT’S EXHIBIT 1.) 


I was a member of Local 695, I. B. T. prior to going to 
work for Hillview. Sometime prior to 1959, I was trans- 
ferred to Local 200, of the Chauffeurs, Teamsters and 
Helpers ‘‘General’”’ Local, I. B. T. 
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In October of 1959, I was driving both interstate and 
intrastate runs. When Tom asked for the back dues up to 
October of 1959, I told him that I thought that I was en- 
titled to the pay rate for interstate driving and that I 
wouldn’t belong to the union unless I received that rate. 
He told me that I was not entitled to the interstate rate. 

. . After this, I never paid any dues to the union. I 


did not give the union any written notice that I was re- 
signing from the union. 

A Wisconsin Employment Relations Board referendum 
was held on or about August 6, 1963, to vote on a union 
shop, among all the employees of the Allied Construction 
Employer’s Association. About two weeks prior to the 
Referendum, I had a conversation with Louis Moczynski, 
the union steward, in the company’s waiting room for 
drivers. I do not recall who else was present. He told me 
that I would have to pay up my back dues or possibly no 
longer be able to work there. I told him that I would not 
pay up the back dues. 

The vote on the Referendum was in favor of the union 
shop provision, which was already in the contract. I was 
on vacation from the first of August 1963 until after 
the election. I asked for, but was refused by Moczynski, 
an absentee ballot. 
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[From transcript of hearing held September 3, 1964, 
before Tria] Examiner, National Labor Relations Board, 
pp. 162-163.) 


Mr. Uelmen: 


Now, Mr. Trial Examiner, under our state law as held 
by the Wisconsin Employment Relations Board, in a case 
called Racine Millwork, we are not required to actually 
produce the agreement to cover the entire period. The 
Labor Board has ruled that this is an unreasonable order. 
We have here in our possession for your inspection a copy 
of the 1938 agreement. We also have several agreements 
during that period of time. I am not able to at this point 
find contracts for each and every year, since as our State 
Labor Board ruled the passage of twenty-five years change 
of officers of local unions causes some difficulty in that 
respect. 

Now, I’m willing to have the General Counsel and Trial 
Examiner inspect these records that we have at some 
convenient point. Perhaps make some statement on the 
record in connection with it. 

Trial Examiner: I have no desire to inspect them. 
Whether or not General Counsel has, is another matter. 
But there’s no controversy to that question, is there, Mr. 
Miller? 

Mr. Miller: I think I’d like to have an opportunity to 
see the records that they have. I don’t think it would 
take a great deal of time to do so. 

Mr. Uelmen: We’re agreeable to that. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board properly found that petition- - 
er violated Section 8(b) (2) of the National Labor Re- 
lations Act, as amended, by causing Hillview Sand & | 
Gravel, Inc., to discharge employee Fred H. Sinner 
and State Sand & Gravel, Inc., to discharge and re- 
duce the seniority of employee Arthur A. Dietrich. 

2. Whether the complaint is barred by Section 10 
(b) of the Act. 
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I. The Board properly found that Local 200 vio- 
lated Section 8 (b) (2) of the Act by caus- 
ing Hillview Sand and Gravel to discharge Sin- 
ner and by causing State Sand and Gravel to 
discharge and reduce the seniority of Dietrich .. 


A. The controlling principles -.............. 


B. The parties intended to defer enforcement 
of the union security clause until an em- 
ployee vote authorized it 


Since Local 200 sought dues from Sinner 
and Dietrich for periods before the refer- 
endum, it is no defense to the Board’s un- 
fair labor practice findings that the em- 
ployees made no tender during the 30-day 
grace period following activation of the 
union security clause by the referendum .... 
The Board properly found that Local 200’s 
failure to rescind its demand for Dietrich’s 
discharge after accepting his arrangement 
to pay back dues violated Section 8 (b) 
(C2) ofsthe A Corres 


II. The complaint was not barred by Section 10 
(b) of the Act 
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IN THE 


United States Cowmt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,753 


CHAUFFEURS, TEAMSTERS AND HELPERS “GENERAL” 
Locat No. 200, affiliated with INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMERICA, PETITIONER 


Vv. 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition for Review and on Cross-Petition to Enforce an 
Order of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court on petition of Team- 
sters Local 200 * to set aside a Board order of October 


2 Chauffeurs, Teamsters and Helpers “General” Local No. 
200 affiliated with International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. 


(1) 


2 


21, 1965, issued after proceedings under Section 10 of 
the National Labor Relations Act, as amended (61 
Stat. 136, 73 Stat. 519, 29 US.C., Sec. 151, et seq.). 
In its answer the Board has requested enforcement of 
the order. The Board’s decision and order (J.-A. 106- 
132)? are reported at 155 NLRB No. 31. The Court 
has jurisdiction under Section 10(e) and (f) of the 
Act. 


L The Board’s Findings of Fact 


Briefly, the Board found that Local 200 vio- 
lated Section 8(b) (2) of the Act by causing Hillview 
Sand and Gravel, Inc., to discharge employee Fred H. 
Sinner and by causing State Sand and Gravel Com- 
pany to discharge and reduce the seniority of em- 
ployee Arthur A. Dietrich for their failure to pay 


back union dues that accrued during a period when 
the union security clause under which they were dis- 
charged was not in effect. The factual basis for these 
findings is as follows: 


A. Background 


Hillview and State are suppliers of sand, gravel, 
and other materials to the construction industry in 
and around Milwaukee (J.A. 106-107). They have 
been members of the Allied Construction Employers’ 
Association in Milwaukee at least since 1959 (J.A. 
109, 127; 4, 84, 105, 15-16, S.A. 1). Since June 1, 


2 References to the Joint Appendix are designated “J.A.” 
References to the Supplemental Appendix are designated 
“S.A.” References preceding a semicolon are to the Board’s 
findings; those following are to the supporting evidence. 


8 


1959, the Association has been party to bargaining 
contracts with Local 200, each of which has contained 
a union security clause providing by its terms that it 
will not be enforced “unless the requirements of State 
law, if any, are met.” (J.A. 109; S.A. 1). The most 
recent contract was executed August 6, 1962, to ex- 
pire May 31, 1968. (J.A. 109; 5). Under Wiscon- 
sin law an employer and a union may not enter into 
an “all-Union” i.e., a union-security agreement, until 
two-thirds of the employees who vote in a referendum 
approve such an agreement (J.A. 110, 127; 83) 

In August 1963, Local 200 petitioned the Wisconsin 
Employment Relations Board for this type of referen- 
dum among employees of companies in the Association 
(J-A. 111, 127; 5). Notices of the forthcoming elec- 
tion were posted on company bulletin boards, includ- 


ing those of Hillview and State (J.A. 31, 76, 51-52). 
The election took place on August 6, and on August 
14 the WERB certified that the employees had au- 
thorized an “all-Union” agreement (J.A. 111, 127; 
88-89) .* 


3 The amended statute further provides that any “all-Union” 
contract in existence on May 5, 1989, and renewed or amended 
continuously since that time shall be deemed valid and en- 
forceable in all respects. The amended statute continues: 
“Tt is not a violation of any provision of this chapter for an 
employer engaged primarily in the building and construction 
industry where the employees of such employer in a collective 
bargaining unit usually perform their duties on building 
and construction sites, to negotiate, execute and enforce an 
all-Union agreement with a labor organization which has not 
been subject to a referendum vote as provided in this sub- 
chapter (J.A. 83). 


“Of 488 eligible voters, 404 voted; the result was $60 for 
union security, 44 against (ibid.). 
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B. Fred H. Sinner 

Sinner, a truckdriver, began work at Hillview in 
1956. He was then a member of Teamsters Local 695. 
He transferred to Local 200 in 1958, paid dues for 4 
months and then, disappointed that a grievance he 
filed did not result in higher wages, stopped paying 
dues in 1959. His dues arrearage was $330 when 
Hillview discharged him (J.A. 111, 117, 128; 23, 26, 
31, 7)- 

Two weeks before the August 6 referendum, Sinner 
asked Louis Moczynski, the Local 200 steward at Hill- 
view, for an absentee ballot since he planned to be on 
vacation (J.A. 32) . Moczynski said this “was not the 
custom,” that Sinner would have to “be there” (J-A. 
25). Moczynski then said, “[Y]ou better pay up your 
union dues if you intend to keep on working here” 
(J.-A. 111; 25). On October 4, 1963, about a month- 
and-a-half after the referendum, Local 200 sent let- 
ters to “30 or 40” employees of companies in the As- 
sociation, including Sinner, advising that they had 
been suspended “for non-payment of dues” and would 
either have to come to the union office and arrange to 
reinstate themselves or their employers would be noti- 
fied “and you will be removed from your job” (J.A. 
112, 128; 91, 10-11).° After getting the letter Sinner 
again talked to Moczynski who asked, “[W]hy don’t 
you go down and pay up your back dues?” (J.A. 112; 


*The dues at the time of Sinner’s discharge were $7 a 
month including “a $1.00 per month fine for all delinquent 
months.” The initiation fee was $50 (J.A. 129 n. 4; 90, 12). 


« All the letters contained identical language (J.A. 11). 
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25). Sinner replied that he would not pay, and 
Moczynski then said that Sinner “probably wouldn’t 
be able to work there any longer” if he did not pay 
(ibid.). On October 18, Hillview received a letter 
dated October 15, 1963, signed by Frank H. Ranney, 
secretary-treasurer of Local 200, advising that Sin- 
ner, among others, had been “suspended from our Un- 
ion for non-payment of dues” and requesting Hillview 
to “remove him from employment” in “accordance 
with our Labor Agreement” (J.A. 112, 128; 93). The 
same day, October 18, H.C. Bartlett, a Hillview of- 
ficial, told Sinner he was going to have to send Sinner 
a letter of discharge (J.A. 113; 27). That afternoon 
Sinner told Moczynski: “Louis, I got the letter” 
(ibid.). The steward replied, “Well, you better go 
down to the union office” (ibid.). At Local 200’s of- 
fice Sinner offered Business Agent Clarence Johannes 
a new initiation fee plus dues retroactive to the date 
of the WERB referendum. Johannes refused, saying 
“You owe $330. We cannot accept it” (J.A. 1138; 28). 
Sinner received the letter discharging him on October 
19, 1968 (J.A. 113, 128; 28, 94). On October 21 he 
went three times to the union office (J.-A. 28). Jo- 
hannes on each occasion refused his tender of dues 
and fees retroactive to the referendum and repeated 
that Sinner would have to pay $330. Sinner said he 
“would not buy the jub” (J.A. 113; 29, 72-73). On 
the second occasion, Johannes took him by the 
arm and escorted him out of the union office (J.A. 
30). When he tried once again, Johannes said 
“There’s nothing we can do for you unless you got the 
$8380” (ibid.). 
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C. Arthur Dietrich 


Dietrich, also a truckdriver, went to work for State 
in 1957. He paid his initiation fee to Local 200 along 
with several months’ dues but paid nothing further 
(J.A. 114; 41). Early in June 1963, Steward Michael 
O’brenovich, who had been notified of Dietrich’s delin- 
quency “from the terminal he worked out of before,” 
told Dietrich that all those delinquent in their dues 
“had to pay up” because “there would be a vote pos- 
sibly coming up for an all-Union shop” and that those 
who “weren’t paid up and had made no arrangements 
would probably . . . be dropped out of their jobs or 
bumped down” (J.A. 114, 127-128; 74, 43-45). Diet- 
rich immediately agreed with O’brenovich to pay what 
he could of the back dues on each payday, and gave 
the steward $15. Some time later he gave the steward 
$10 more, and on July 29, 1963, O’brenovich gave 
Dietrich a receipt for the two payments (J.A. 115, 
128; 45, 58, 75-76). In September 1963, O’brenovich 
told Dietrich that the union shop had been approved 
in the referendum, and again threatened that “all the 
fellows that were paying the back dues had to be 
caught up or they would either be laid off or bumped 
out of the Union” (J.A. 115, 128; 45). Dietrich made 
two more payments of $10 each to O’brenovich, but on 
October 11 the steward returned the $20 as “not a 
substantial amount,” and said Dietrich would have to 
see Secretary-Treasurer Ranney “and make arrange- 
ments for the back dues” (J.A. 46, 77). On October 
15, Dietrich went to the union office where he saw Lo- 
cal 200 Business Agent Hammer who asked him if he 
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was “going to take care of this back dues” (J.A. 46). 
When he said he was, Hammer asked, “Have you got 
the $150?” * Dietrich replied that he would return next 
day tosee Ranney. He did so and Ranney called Diet- 
rich’s attorney Thomas M. McGinn (J.A. 116; 47). 
McGinn, who was in the process of amortizing Diet- 
rich’s debts, said his client could pay the back dues at 
the rate of $25 a month. Ranney then agreed that the 
attorney could send this amount of Dietrich’s pay each 
month to Local 200 (ibid.). At McGinn’s request 
Ranney confirmed the arrangement in a letter in 
which he set forth Dietrich’s arrears as $264 (J.A. 
116, 129; 13, 47). In the meantime, however, Ran- 
ney on October 15 had already mailed a letter to State 
asking State to discharge Dietrich because he was not 
a member of the Union. Ranney did nothing there- 
after to withdraw or rescind this letter (J.A. 115, 
128; 14). On October 18, 1963, Dietrich did not re- 
ceive a “starting time” for Monday, October 21 as 
usually was the case. When on Monday he inquired 
why, the dispatcher said he had been laid off because 
he was not “cleared with the Union” (J.A. 116-117; 
48). When State’s superintendent, Walter Retzlaff, 
came to work he confirmed this fact (J.A. 48). 

On October 24, Dietrich said he would return to 
work as a “new man” i.e., without seniority. Retzlaff 
agreed to this, but Dietrich was laid off on November 
12 for lack of work, because of his low seniority (J.A. 
117, 128; 17). 


* Dietrich had been told he was $264 in arrears (J.A. 116). 
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Ii. The Board’s Conclusions And Order 


Upon these facts, the Board concluded that Local 
200 violated Section 8(b) (2) of the Act by causing 
Hillview to discharge Sinner, and by causing State to 
discharge Dietrich and to reduce his seniority so that 
he was later laid off when, had he not lost seniority, he 
would have been retained in employment. Local 200 
took these actions, the Board found, because of the 
failure of these two employees to pay back union dues 
that accrued during a period in which the union se- 
curity clause under which they were discharged was 
not in effect. 

In reaching its conclusions the Board, construing 
the terms of the union security agreement and noting 
that Local 200 sought the referendum of August 6, 
found that it was the “contractual intent of the par- 
ties to defer the operation and enforceability of the 
union security clause until the requirements of the 
Wisconsin statute had been met, and this did not oc- 
cur until August 14, 1963” (J.A. 131). Since Local 
200 refused to accept less than $330 from Sinner and 
$254 from Dietrich, the Board concluded that the Un- 
ion’s requests for their discharge were partially based 
on dues delinquency prior to August 14. The Board 
also concluded that Local 200 violated 8(b) (2) by ar- 
ranging for Dietrich to pay back dues, but failing to 
rescind its request for his discharge. 

The Board’s order directs Local 200 to cease and de- 
sist from the unfair labor practices found and to make 
Sinner and Dietrich whole for loss of earnings result- 
ing from their loss of employment, to notify their em- 


9 


ployers that it has no objection to their employment, 
and to post the usual notices. 


SUMMARY OF ARGUMENT 


Under the proviso to Section 8(a) (3) of the Act, 
parties to a collective bargaining agreement may in- 
clude a clause requiring union membership as a con- 
dition of employment after the passing of a 30-day 
“grace period.” Since the proviso is a limitation on 
the general prohibition against the encouragement of 
membership the proviso must be narrowly construed 
in accordance with well-established principles. Hence, 
no employee may be discharged except for failure to 
pay dues and fees under an effective and valid union 
security agreement. 

In the instant case the terms of the union security 
clause and the acts of the parties show that the par- 
ties intended to defer the effectiveness of the clause 
until it had been approved by two-thirds of the em- 
ployees voting in a referendum conducted by the Wis- 
consin Employment Relations Board. Since the clause 
was therefore not effective until the results of the 
referendum were certified on August 14, 19638, the 
discharges of the two employees, Sinner and Dietrich, 
were unlawful because the actions were based on their 
failure to pay back dues that had accrued before the 
union security clause was made operative by the elec- 
tion. In addition, Section 8(b) (2) was further vio- 
lated when employee Dietrich was discharged despite 
Local 200’s arrangement with his attorney to pay all 
his back dues, the Union by acceptance of the arrange- 


‘ 
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ment having thus waived its right, if any, to cause the 


The complaint alleging violations of Section 8(b) 
(2) of the Act was not barred by Section 10(b) be- 
cause, although the Union’s letters of discharge were 
mailed outside the limitation period, the acts of dis- 
charge took place within the period. 


ARGUMENT 


L The Board Properly Found That Local 200 Violated 
Section 8(b)(2) Of The Act By Causing Hillview Sand 
And Gravel To Discharge Sinner And By Causing 
State Sand And Gravel To Discharge And Reduce 
The Seniority Of Dietrich 
A. The controlling principles 
The Act makes it an unfair labor practice for an 
employer to discriminate against an employee because 
he is not a union member and for a union to cause an 
employer to so discriminate. Radio Officers’ Union v. 
N.LRB., 347 US. 17, 40-41. There is one exception 
to this rule: Section 8(a) (3) of the Act permits an 
employer and a union to enter into an agreement re- 
quiring membership in the union as a condition of 
employment “on or after the thirtieth day following 
the beginning of such employment or the effective date 
of such agreement, whichever is the later.” After the 
lapse of this 30-day “grace period,” an employee sub- 
ject to a valid union security clause must “tender the 
periodic dues and the initiation fees uniformly re- 
quired as a condition of acquiring or retaining mem- 
bership” and if he does not do so he may be severed 
from his employment. 
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However, a discharge for failure to pay dues and 
fees must be bottomed on a valid union security clause 
and no discharge may be consummated for a failure to 
pay such obligations accruing during any period when 
a valid clause was not in effect. Colonie Fibre Com- 
pany Inc. v. N.L.R.B., 168 F. 2d 65, 67 (C.A. 2); 
N.L.R.B. v. International Union, etc., Local 291, 194 
F. 2d 698, 701-702 (C.A. 7); N.L.R.B. v. Spector 
Freight System, Inc., 273 F. 2d 272, 276 (C.A. 8), 
cert. denied, 362 U.S. 962. See also, International As- 
sociation of Machinists v. N.L.R.B., 71 App. D.C. 
175, 189-190, 110 F. 2d 29, 43; Journeymen. Plaster- 
ers’ Local No. 5 v. N.L.R.B., 341 F. 2d 539, 546 
(C.A, 7). 

The facts set forth in the Counterstatement show, 
and we shall demonstrate, that Local 200 violated Sec- 


tion 8(b) (2) of the Act by forcing the discharges of 
Sinner and Dietrich because they failed to pay dues 
levied against them for periods before the union se- 
curity agreement under which they were discharged 
had taken effect. 


B. The parties intended to defer enforcement of the union 
security clause until an employee vote authorized it 

As set forth above, p. 3, Local 200 petitioned in 
the summer of 1963 for an “all-Union” referendum to 
be conducted by the Wisconsin Employment Associa- 
tion (J.A. 5). The employees voted on August 6, 
1968, and the WERB certified on August 14, 1963, 
that the employees had approved the “all-Union” 
agreement (zbid.). In the meantime, in June 1963, 
the Local 200 steward at State, Michael O’brenovich, 
told employee Dietrich there was “a vote possibly com- 
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ing up for an all-Union shop so all the fellows delin- 
quent should pay up their dues” (J.A. 42). Similarly, 
about July 20, 1963, when employee Sinner asked 
Louis Moczynski, the Local 200 steward at Hillview, 
for an absentee ballot to be cast in the August 6 refer- 
endum, Moczynski said, “You better pay up your un- 
jon dues if you intend to keep on working here” (J.A. 
25). In addition, employees of the two firms saw 
notices of the referendum posted on their bulletin 
boards, discussed it among themselves and some of 
them explained to others that it was “the same as vot- 
ing for a closed shop” (J-A. 31, 52, 32). Although 
Local 200 had had labor agreements with Allied Em- 
ployers Association for many years, and although “30 
or 40” drivers were delinquent in dues at the time of 
the referendum, no requests for discharge for failure 
to pay dues had ever previously been made by the 
Union. Nor had Superintendent Walter Retzlaff of 
State or President Calvin Christopherson of Hillview 
ever received such requests (J.A. 6, 17, 19-20). 

Local 200’s secretary-treasurer, Ranney, considered 
Sinner and Dietrich no longer members of the local 
“fa]s of the date of the thirty days following the ref- 
erendum” (J.A. 10). Similarly, the October 18 Hill- 
view letter to Sinner advised him that he was being 
discharged “[b]ecause of our union contract, and the 
recent referendum of Local 200” (emphasis supplied) 
(J.A. 94). 

Faced with uncontrovertable evidence that the un- 
ion security clause was not enforced prior to the Au- 
gust 14 referendum, the Union argues (Br. 20-22) 
that this was not a matter of “intent” on its part, but 
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rather that only the “adamant” refusal of the em- 
ployers to comply with the contract prevented enforce- 
ment of the union security clause against the 30 or 
40 delinquent employees who worked for Allied As- 
sociation companies. Whether the failure to effectu- 
ate the union security clause represented the desires 
of both parties, or of only one party, is beside the 
point, however. The fact remains that the Union for 
reasons best known to itself acquiesced in the em- 
ployer’s failure to observe or enforce the agreement. 
Concededly arbitration was available (U.Br. 21). Or 
the Union could have resorted to the federal courts 
under Section 301 of the Act to obtain enforcement of 
the contract. Textile Workers of America v. Lincoln 
Mills, 353 U.S. 448, 457. The Union also admits that 
it might have sued in the state court to recover dues 
owing by individual employees (J.A. 10). Indeed, 
since according to the Union’s argument the dispute 
was unresolved at the time of the 1962 strike (J.A. 
18), enforcement of the union security agreement 
without a referendum could have been made part of 
the price of the employees’ return to work. But the 
Union pursued none of these courses of action. In- 
stead, it ratified or acquiesced in the non-observance 
of the union security clause, and thereby manifested 
the mutuality of its understanding with the employers 
that the operation and enforceability of the clause 
would not be effected until after an employee referen- 
dum was conducted. 

The intent to defer operation of the union security 
clause is further established by (1) the Local’s failure 
to request any discharge during the 4 years between 
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1959, when Hillview and State were made subject to 
union security, and 1968 when the referendum was 
held; (2) the remarks of the stewards to Sinner and 
Dietrich that the referendum was “coming up” and 
they would have to pay all back dues or be “laid off 
or bumped out” (3) Ranney’s statement that Sinner 
and Dietrich were no longer union members as of 
“thirty days following the referendum” (4) the ini- 
tiation of the petition for referendum by Local 200 
itself, (5) the failure of the Local to impose any sanc- 
tions to collect dues prior to the referendum and (6) 
the reference by Hillview to the “recent referendum 
of Local 200” in its discharge letter to Sinner. 

Local 200 does not advance its case by the final 
argument it makes (Br. 39), suggesting that no vio- 
lation of the Act would have been found in this case 
if the events had arisen in a State which does not 
regulate or prohibit the union shop. The short an- 
swer to this argument is that parties to an agreement 
may defer its effectiveness until the occurrence of any 
event they may agree upon. In a State other than 
Wisconsin there is no reason why the operation of a 
union security agreement cannot be deferred until an 
employee referendum is conducted. If that is the 
mutual understanding of the parties, an attempt by a 
union to secure the discharge of an employee for fail- 
ure to pay dues for a period prior to the effective date 
of the agreement would be unlawful for the same rea- 
son that the Board found the Local’s conduct here 
violative of Section 8(b) (2). Finally, since the issue 
in the instant case does not involve an interpretation 
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of Wisconsin law, as the Union suggests (Br. 39), but 
rather, whether the Union’s action in causing the em- 
ployees to be discharged was sanctioned by an effec- 
tive and valid union security clause, the case is one 
falling under the jurisdiction of the National Labor 
Relations Board. 


C. Since Local 200 sought dues from Sinner and Dietrich 
for periods before the referendum, it is no defense to 
the Board’s unfair labor practice findings that the 
employees made no tender during the 30-day grace 
period following activation of the union security clause 
by the referendum. 

Local 200, while conceding that it was demanding 
payment of $330 by Sinner and $264 by Dietrich as 
the cost of each employee keeping his job (Br. 6, 8), 
nevertheless contends that the employees were obliged 
to make “timely tender of the proper amount. . . to 
test the response of the Union”... (Br. 15, 22, 29).* 

We submit there is no merit to this contention, be- 
cause the Union at all times demanded full payment 
of all back dues by the two employees. Steward 
O’brenovich told Dietrich in June 1963, of the forth- 
coming August referendum and that those who did 
not arrange to pay back dues would be “dropped out” 
(J.A. 42-43). Dietrich accordingly arranged immedi- 
ately with O’brenovich to pay his back dues in in- 
stallments on each payday and gave the steward $15. 


* Local 200 nowhere states what the “proper amount” would 
have been for dues beginning at the time of the referendum. 
However, since its letters of suspension were received between 
October 4 and 11, 1968, it apparently would estimate the 
amount as an initiation fee, one month’s dues and a fine (J.A. 
27, 54, 129, n. 4., 12, 90.) 
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Early in September, during the 80-day grace period 
following the referendum, O’brenovich again told 
Dietrich that “it was voted in for an all-Union shop, 
and that all the fellows that were paying the back 
dues had to be caught up, or they would either be laid 
off or bumped out of the union” (J.A. 45). Dietrich 
gave O’brenovich two more payments of $10 each in 
September, but on October 11, 1963, O’brenovich re- 
turned the $20 and said Dietrich “would have to go 
and speak to Mr. Ranney and make arrangements for 
the back dues” (J.A 45-46). 

Similarly, Steward Moczynski told Sinner in July 
1963, about the upcoming referendum and that he had 
“better pay up your union dues if you intend to keep 
on working here” (J.A. 25). A week after the refer- 
endum and within the 30-day grace period, Moczyn- 
ski again told Sinner to go down and pay up his 
“back dues” or he probably would not be able to work 
there any longer (emphasis supplied) (J.A. 25). 

Local 200 thus made it abundantly clear to Sinner 
and Dietrich both before the referendum and during 
the grace period following it, that payment of all back 
dues was a condition of their continued employment. 
The Local having demanded payment of all back dues, 
the employees were not obliged “to make tender of 
the lesser appropriate amount.” N.L.R.B. v. Intl 


Murphy's Motor Freight, Inc., 231 F. 2a 654, 655 
(C.A. 3); N.L.R.B. v. Pape Broadcasting Company, 
217 F. 2d 197 (C.A. 5), enforcing 104 NLRB 29, 
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80; N.L.R.B. v. Int'l Union, United Automobile, etc. 
Workers, 297 F. 2d 272, 275 (C.A. 1), enforcing 130 
NLRB 1035. 

Events subsequent to the grace period also show 
that it would have been futile for the employees to 
tender the “proper amount.” Thus, both the October: 
4, 1963, letter to employees (J.A. 91)° and the Oc- 
tober 15 letter to the employers demanding discharge 
(ibid.), referred to the employees as “suspended.” 
But as the Board noted (J.A. 129), under the Union 
by-laws (S.A. 4), suspension results only after a 
member is three months in arrears (S.A. 4). Three 
months had not elapsed, however, between August 
14 and October 15 and consequently, the Union, con- 
sistent with its own by-laws, must have been seeking 
dues for periods prior to August 14. Also, the Local’s 
letter to Attorney McGinn confirming arrangements 
between him and Ranney for Dietrich to pay $25 a 
month of back dues listed his total arrears as $264, 
a sum that obviously included dues occurring before 
the referendum (J.A. 92). Finally, on October 21, 
the Union flatly rejected Sinner’s offer to pay the 
initiation “plus the dues back to the referendum” 
and insisted he pay the full $330 (J.A. 29). It is 
evident, therefore, that tender of an initiation fee, 
one month’s dues and a fine, which is all that either 


° This letter was received by Sinner but not by Dietrich 
(J.A. 27, 46). 

2° The Local sent McGinn a schedule on October 22 showing 
Dietrich’s arrears as dating from November 1959 (J.A. 36, 
90). 
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employee could have possibly been obligated to pay, 
would not have satisfied the Union; accordingly, it 
was futile to make such tender. 


D. The Board properly found that Local 200’s failure to 
rescind its demand for Dietrich’s discharge after ac- 
cepting his arrangement to pay back dues violated 
Section 8(b)(2) of the Act 

The Board was correct in finding that Local 200 
violated Section 8(b) (2) of the Act by failing to pre- 
vent Dietrich’s discharge after accepting his attor- 
ney’s offer to pay the entire amount of back dues in 
$25 installments. 

Although it is true that a tardy tender of delin- 
quent dues does not forfeit a union’s right to request 
discharge under a valid union security clause (General 
Motors Corporation, 184 NLRB 1107), if the union 
in fact accepts tender or arrangements for payment 
of tardy dues, it thereby waives its right to demand 

i based on the delinquency. Colgate-Palmolive 

Company, 1388 NLRB 1037; N. .L.R.B. v. International 
Woodworkers Local 13-433, 264 F. 2d 649, 657 (C.A. 
9), cert. denied, 361 U.S. 816. See also, N.L.R.B. v. 
Aluminum Workers, 230 F. 2d 515, 519-520 (C.A. 
7), and cases cited therein. It is admitted that Ran- 
ney did not rescind the October 15 letter to Dietrich’s 
employer even though he knew Dietrich’s employ- 
ment had been terminated and that if Dietrich 
returned to work it would be as a new employee 
with no seniority, vulnerable to discharge in the 
first layoff (J.-A. 64-65, 14). Moreover, Local 
200 continued to collect back dues pursuant to 


19 


the agreement between McGinn and Ranney even 
though Ranney had already told Dietrich that 
he would have to work out his own employment prob- 
lem with State and that it was “out of my hands” 
(J.A. 64, 58). Yet Dietrich obviously would not have 
agreed to pay the $264 back dues at the rate of $25 
a month unless his employment was assured. He 
surely would not have made such an arrangement 
had he been told he had already lost his job. He was 
therefore entitled to rely on Local 200’s assurances 
that he could keep his job and the Union’s acceptance 
of the arrangement was a waiver of its right to de- 
mand his discharge. See Int’l Union of Electrical, 
etc. Workers v. N.L.R.B., 113 App. D.C. 342, 346-347, 
307 F. 2d 679, 683-684, cert. denied, 371 U.S. 936. 


II. The Complaint Was Not Barred By Section 10(b) Of 
The Act 

As the Board noted, although Local 200 mailed the 
letters on October 15, 1963, demanding that Sinner 
and Dietrich be discharged, Hillview and State did 
not take action to fire them until October 18. (See 
J.A. 98-94, 16, 48). Since the joint charge filed by 
Sinner and Dietrich was served on April 16, 1964, 
the Board found that consummation of their dis- 
charge took place within the 10(b) period (J.A. 126- 
127). We submit that this finding was correct. 

Section 8(b) (2) of the Act provides that it is un- 
lawful for a union “to cause or attempt to cause an 
employer to discriminate against an employee in vio- 
lation of” Section 8(a) (8). There are thus two dis- 
crete unfair labor practices listed in Section 8(b) 
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(2): (1) causing a discriminatory discharge and 
(2) attempting to cause a discriminatory discharge. 
A violation of the “cause” portion would of course 
include violation of the “attempt to cause” portion. 
But the converse does not hold true; for obviously not 
every attempt to cause a discharge is successful. 
Thus, prior to October 18, Local 200’s conduct was 
an “attempt to cause” and a complaint based solely 
on a violation of this portion of the Section would 
have been barred as of April 16. But it is equally 
clear that the local’s conduct did not “cause” the em- 
ployers to discharge Sinner and Dietrich until Oc- 
tober 18. Therefore, since the operative act of “caus- 
ing” the discharges was not complete until the dis- 
charges actually took place, the unfair labor practices 
likewise did not take place until that date and hence 
were within the 10(b) period. 

In almost the exact fact situation presented here, 
the Seventh Circuit has squarely held that an em- 
ployee could “hardly have been expected to file charges 
before he was discharged. In the usual case, such a 
demand is not communicated to the individual whose 
discharge is sought, and it seems logical that the six 
months’ limitation period would begin with the dis- 
charge rather than the demand therefore.” N.L.R.B. 
v. Plumbers & Pipefitters Local Union 214, 298 F. 2d 
427, 428. Accord: Dusek v. Pennsylvania R.R. Com- 
pany, 68 F. 2d 131 (C.A. 7); Federal Reserve Bank 
of Atlanta v. Atlanta Trust Company, 91 F. 2d 283, 
286 (C.A. 5), cert. denied, 302 U.S. 738. As 
pointed out by the Fifth Circuit in Federal 
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Reserve Bank, supra, “It is of the essence 
of these statutes (of limitation) that time begins to 
run under them as to causes of action only after the 
right to prosecute them to a successful conclusion 
has fully accrued.” 91 F. 2d 283 at 286. Accord: 
Hanna v. Fletcher, 97 App. D.C. 310, 313, 231 F. 2d 
469, 472, cert. denied sub nom, Gichner Iron Works, 
Ine. v. Hanna, 351 U.S. 989; Clark v. Iowa City, 87 
U.S. 588, 589; Essex Wire Corporation v. M. H. Hilt 
Company, Inc., 263 F. 2d 599, 602 (C.A. 7); Thurs- 
ton v. U.S., 179 F. 2d 514, 515 (C.A. 9); United 
States v. Reid, 251 F. 2d 691, 694 (C.A. 5). 

The Bryan case™ relied on by Local 200 (Br. 58) 
is inapposite. In that case charges were filed 10 and 
12 months after the execution of a union security 
agreement whose only defect was that at execution 
the Union did not represent a majority. The majority 
was later achieved, but the complaint was based sole- 
ly on the coercive effect of continued enforcement of 
the contract. The Court found that a contract other- 
wise lawful could not be “cloak(ed) with illegality” 
by reliance on events prior to the 10(b) period. 362 
U.S. 411, 412. 

This case, by contrast, does not involve a continuing 
violation; indeed, as we have shown there was no 
violation until the actual discharges, which were 
solidily within the 10(b) period. Here the last overt 
acts that could complete the violations were the noti- 
fications to Sinner and Dietrich that, pursuant to the 
Union’s demands, they were discharged. Accordingly 


u Local Lodge No, 1424, IAM, AFL-CIO, et al v. N.L.R.B., 
$62 U.S, 411. 
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we submit the Board was correct in finding that their 
right to complain of their treatment had not expired 
until that time. 


CONCLUSION 


For the reasons set forth above, we submit that the 
petition to set aside the Board’s decision and order 
should be denied, and that the Board’s petition to en- 
force its order should be granted. 
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